nS OUORNAL OF 


RICAN INSURANCE 


VOL. 23 @ NO, 11 NOVEMBER, 1946 





tual Insurance Companies 
in National Convention 


utual Agents Endorse 
Rate Regulatory Bills 


mn Farms Be Made Safer? 


iettion on Insurance Law 
merican Bar Association 


iation Liability Insurance 


The A. I. C. Bills 
and the Alternatives 


January 1, 1948— 
That Great Day! 


surance Jurisdiction and 
Supervision in Our Time 


Why Regulate 
Insurance Rates? 


nsurance News Digest 



































Economy of operation, alert 
fire protection service, careful 
risk selection, conservative 
management... four effective 
reasons for the soundness of 
Mill Mutual Insurance .... 





































































































Millers Mutual Fire Insurance Co............ Harrisburg, Pa. 


Millers Mutual Fire Insurance Co.......... Fort Worth, Texas 
Pennsylvania Millers Mutual Fire Ins. Co... . Wilkes-Barre, Pa. 
Millers Mutual Fire Insurance Association........ . Alton, Ill. 
Grain Dealers National Mutual Fire Ins. Co. . . Indianapolis, Ind. 


Western Millers Mutual Fire Insurance Co... . Kansas City, Mo. 
National Retailers Mutual Insurance Co.......... Chicago, Ill. 
Michigan Millers Mutual Fire Insurance Co... . . Lansing, Mich. 
Mill Owners Mutual Fire Insurance Co....... . Des Moines, Ia. 


MILL MUTUAL FIRE PREVENTION BUREAU 
400 W. Madison St., Chicago, Il. 
A Service organization maintained by the Mill Mutuals. 
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CENTRAL MANUFACTURERS’ MUTUAL INSURANCE CoO. 
OF VAN WERT 








INDIANA LUMBERMENS MUTUAL INSURANCE COMPANY 
OF INDIANAPOLIS 


LUMBER MUTUAL FIRE INSURANCE COMPANY 
OF BOSTON 


LUMBERMENS MUTUAL INSURANCE COMPANY 
OF MANSFIELD 


NORTHWESTERN MUTUAL FIRE ASSOCIATION 
OF SEATTLE 


PENNSYLVANIA LUMBERMENS MUTUAL FIRE INSURANCE CO. 
OF PHILADELPHIA 


NATIONWIDE INSURANCE 
GwtC£ 


Gale & Stone, Boston — Mutual Insurance Bureau, Philadelphia — Lumbermens Mutual Insurance 





Agency, Inc., Mansfield, Ohio, Pittsburgh, Penna—Lumbermens & Manufacturers Mutuals, Inc., 

James S. Kemper, Mgr., Chicago, Milwaukee, Minneapolis, Omaha — Associated Mutuals, Inc., 

Atlanta, Ga. — Lumber Mutual Agency, Indianapolis, Memphis, Dallas, Kansas City — 
Martin Agency, Seattle. 




















SAM CHANDLER 


President 


NATIONAL ASSOCIATION OF MUTUAL INSURANCE AGENTS 


HOICE of the organization’s recent annual meeting in New York City to head the National 
Association of Mutual Insurance Agents during the coming year is Sam Chandler, who has 
been a local agent representing mutual insurance companies in Macon, Georgia, for twenty-six 
years. A former vice-president of the national organization, he was one of the founders of the 
Georgia Association of Mutual Insurance Agents, and served as its president in 1937 and in 1945. 
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REPORT OF INSURANCE SOLICITOR’S 


OME weeks ago the Saturday 

Evening Post published an article 
titled “The Store That Buys Your 
Troubles,” by Hyde Perce, Jr., insur- 
ance editor of the Chicago Journal 
of Commerce. 


It was an interesting description 
oi the ground-floor office established 
in Evanston, Illinois, by the Liberty 
Mutual Insurance Company of Bos- 
ton, largest of the so-called “direct- 
writing” casualty insurance companies 
which deal directly with the public 
through salaried representatives rather 
than through the agent compensated 
upon a commission basis who is the 
traditional sales representative in the 
fire insurance and casualty insurance 
business. 


The Evanston “insurance store” 
was set up as another of the com- 
pany’s experiments in insurance sales 
methods, and the experience there and 
in several similar establishments in 
the suburbs of Chicago and New York 
seems to have demonstrated that cer- 
tain simple types of insurance cover- 
ages can be sold over the counter in 
“insurance stores” without much ne- 
cessity for the personal solicitation of 
the prospect which has been consid- 
ered necessary in the past. The nov- 
elty, of course, lies in the fact that 
this operation is being carried on by 
an insurance company rather than by 
all insurance agent. For many years 
insurance agents outside the very large 
cities have understood the values of 
ground-floor locations for their agen- 
cies, and many have done a substan- 
tial over the counter business in the 
simpler types of policies. As far as 
insurance agents are concerned the 
operation of an “insurance store” is 
an old story. 


The rather remarkable piece of in- 
formation which the article contained 


PASSING SEEMS TRIFLE PREMATURE 


was that, upon the basis of its exper- 
ience with its first few stores, the 
Liberty Mutual Insurance Company 
may set up more than a hundred such 
units over the next decade. Inquiry 
has developed that the company cer- 
tainly has come to no such conclusion 
upon the basis of the limited exper- 
ience which has been gained to date. 


The rather remarkable conclusion 
to which the article comes is that the 
day of the personal insurance solicitor 
—the salesman who sells insurance by 
going to the prospect rather than by 
taking care of his needs over a coun- 
ter—is almost over. The inference is 
that as soon as a sufficient number of 
“insurance stores’ have been estab- 
lished the insurance buyer can be de- 
pended upon to come there to have 
his insurance needs met, and personal 
sales effort of the present type no 
longer will be necessary. 





Again inquiry has developed that 
the officials of the Liberty Mutual In- 
surance Company, practical insurance 
men of long experience, are far from 
harboring any such delusions. They 
have pointed out that insurance must 
be sold by selling people to whom the 
company wishes to sell, and that no 
“store” will take the place of such 
selling. 


There is, of course, a good deal of 
truth in the notion that the insurance 
solicitor who depends for results upon 
sheer persistence, rather than upon 
knowledge of the business and upon 
intelligent sales effort, is on the way 
out. That is true whether he is an 
agent compensated upon a commission 
basis, or is a sales representative paid 
a salary by an insurance agency or by 
an insurance company. 


But he is not on the way out be- 
cause certain simple types of insur- 
ance policies can be sold over the 
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counter in “insurance stores.” He is 
on the way out because he cannot 
stand the developing competitive pace. 
Anyone who has noted the subjects 
under discussion at the recent Denver 
meeting of the National Association 
of Insurance Agents, or at the recent 
New York meeting of the National 
Association of Mutual Insurance 
Agents, can appreciate that in either 
group the insurance sales representa- 
tive would be far beyond his depth 
who depends upon mere personality 
or mere dogged persistence to sell in- 
surance. The strong emphasis which 
both insurance companies and insur- 
ance agents’ organizations currently 
are placing upon education, upon the 
standards for licensing, and upon reg- 
ulation are straws in the wind. 


“FOR YOU AND YOURS” 
annual 


F pater eR Safety Con- 
gress held by the National Safety 
Council has ended, the first held in 
time of peace following four years 
of war. Many organizations today 
are attempting to make the peace se- 
cure—safety specialists at the Con- 
gress were interested in conserving 
life so that the peace might be en- 
joyed. 


No single incident or event seemed 
to outshine any other, but throughout 
the entire week of meetings one 
sensed an almost religious fervor on 
the part of the ten thousand in at- 
tendance based upon the conviction 
that it is about time accidents were 
controlled. The general theme of the 
six hundred speakers at more than 
two hundred meetings seemed to be 
“you are your brother’s keeper,” and 
the theme was embodied in the Con- 
gress’ slogan—‘For You and Yours.” 








There was generous discussion of 
basic accident causes and of effective 
methods for their control. New de- 
velopments, new products, and the 
new hazards that bring spectacular 
risks and dangers were pondered. Yet 
there was realization that the old 
familiar hazards will continue to cause 
the greater proportion of injuries. 


Presumably to a great many of the 
delegates the slogan “For You and 
Yours” means “For Me and Mine.” 
The prevention of accidents certainly 
requires large-scale, well-organized 
and coordinated efforts on the part of 
industry, associations, schools, the 
government, and others. But, in the 
final analysis, it boils down pretty 
much to a personal factor where each 
person must be interested sufficiently 
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PROTECT YOUR HOME FROM 
TUBERCULOSIS | 





Buy KA 
CHRISTMAS-SEALS 


to intelligently avoid injury. A reduc- 
tion in accidents during the coming 
year will depend a great deal upon 
what each of us does about it. 











The National Safety Congress was 
successful in again stimulating the 
nation’s safety leaders to greater ef- 
forts to reduce the growing toll of 
accidental injuries in industry, the 
home, the school, the farm, and on 
streets and highways. Many newcom- 
ers in the field of safety were deeply 
impressed by the high purpose of the 
safety movement and its most prac- 
tical aspects. Old-timers were re-en- 
thused in their fight for safe living 
in all walks of life. The new slogan, 
if carried out in its full meaning, will 
go far toward accomplishing the aims 
of the nation’s safety leaders. 


NOTE UPON TREES 


VER since the last issue of the 

JOURNAL OF AMERICAN 
INSURANCE was placed in the 
hands of our army of hawkeyed read- 
ers this department has been getting 
the benefit of an informal correspond- 
ence course in botany, if we are cor- 
rect in assuming that to be the science 
having to do with leaves on trees. 
Subscribers whom we had always vis- 
ualized as interested solely in the 
commas in standard fire insurance 
policy endorsements, in the rights of 
the mortgagee as against those of the 
mortgagor, or in the relationship be- 
tween losses incurred and premiums 
earned, have been writing daily in the 
hope of getting us straightened out 
on this business of how trees operate. 


The point arose in connection with 
a series of three photographs of a 
prefabricated house in the process of 
erection, which we used to illustrate 





a recent article upon the housing sit- 
uation. 

The first photograph, taken at 
10:45 a. m., portrayed a house which 
was little more than a pile of wood 
panels lying upon the ground, against 
a backdrop of trees so completely de- 
void of foliage as to seem positively 
baldheaded. The second, taken at 
1:50 p. m., showed the structure’s 
growing pains; some of the walls 
were up, but the trees behind it were 
just as naked as before. The third 
photograph, taken at 5:00 p. m.,, 
showed the prefabricated house com- 
plete, and as pretty as a little red 
wagon. 


The trees in the background were 
the same trees, but no longer were 
they mere stark clusters of empty 
branches. They were adorned with 
foliage of amazing density. 

The question which has been asked 
by our many correspondents, without 
exception, might be paraphrased as 
follows: How did all those leaves get 
on those trees between 10:45 a. m. 
and 5:00 p. m.? 

This expresses an attitude of mind 
which seems to us inexcusably crit- 
ical. Doubtless it has its origin in 
some personal experience or other 
which each of our correspondents has 
had with trees in the past, and which 
has led him to believe that the growth 
of leaves upon trees invariably re- 
quires the passage of a considerable 
period of time. Because leaves have 
taken their time to grow in the past, 
such critics assume that they always 
must do so. It is the old story of 
attempting to translate a limited num- 
ber of observed incidents into a trend 
or universal principle, a thing which 
has been causing trouble ever since 
man learned to use his reasoning fac- 
ulties. 

Our own experience with trees has 
been nominal, and we would be will- 
ing to admit that the usual proced- 
ure is for some time to elapse during 
the attainment of full growth by the 
leaf. But a very considerable period 
of time usually elapses, too, between 
the placing of the first beams and the 
completion of a house. Under pres- 
ent conditions this might be many 
months—three or four times as long 
as it takes a tree to grow a few leaves. 
Yet our correspondents see nothing 
incongruous in the erection of a house 
within a few hours; it is merely what 
is to be expected in this modern age. 
But let a tree, or a small group of 
them, reveal a little of the same mod- 
ern enterprise, and the mud begins to 
fly. 

Like almost everyone else, this de- 
partment has been inclined to take 

















the prefabricated housing people rath- 
er lightly. The idea that a satisfac- 
tory house could be erected during a 
single working day was something 
which provoked from us, as from 
others, a knowing smile. But the 
photographs now under discussion 
were furnished this publication by the 
national association of prefabricated 
housing manufacturers, and if they 
cannot be considered authentic, where 
may one seek authenticity? Our re- 
action to the whole incident is that 
a group of enterprisers who not only 
can erect a liveable house between 
sunrise and sunset, but who can coax 
the leaves out of the trees in the back 
yard within the same span of time, is 
a group to be reckoned with. It may 
not be an achievement upon the same 
plane with the accomplishment of 
atomic fission, or even the conquest 
of the stratosphere by ponderous air- 
craft. But it is pretty good. 


Our own guess is that some hith- 
erto unrevealed process of forced 
growth may have been employed, or 
that prop trees of the sort familiar 
to military camoufleurs may have 
been used, but that is only a guess. 
We are writing to the national asso- 
ciation of prefabricated housing man- 
ufacturers — located appropriately 
enough in the miracle city of Wash- 
ington, D. C.— in an effort to find 


out exactly how it was done. We 
should rather like to know, too. 

ee @ ®@ 
HANDICAPPED WORKERS 


WINNING ATTENTION 


HAT there is very considerable 

public support for the idea that 
physically handicapped workers 
should be given greater opportunity 
to prove their worth in American 
business and industry was made ex- 
tremely clear during the week of Oc- 
tober 6-12, set aside by Presidential 
proclamation as “National Employ 
the Physically Handicapped Week”. 


Newspapers throughout the coun- 
try devoted many columns to the gen- 
eral problem of employment of the 
physically handicapped, and to first- 
hand news and picture coverage of 
how it is being met in their own com- 
munities. Radio support was strong 
and effective. 


Particularly gratifying to mutual 
insurance companies was the fact 
that almost two million people saw, 
during that week, the short sound 
motion picture “No Help Wanted”, 
which was produced by the National 
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Association of Mutual Casualty Com- 
panies as insurance’s contribution to 
the program. It was shown in the 
leading theaters of all major cities of 
the United States during the week 
of October 6-12, and the demand 
from theaters elsewhere has remained 
so strong that it is expected to be 
months before all requests for prints 
have been met. 


STRESSING FIRE COST 
TO THE INDIVIDUAL 


ROBABLY everyone in_ the 

United States who has given the 
matter serious thought is in agree- 
ment with the general proposition 
that the huge annual loss from fire in 
this country is undesirable. At least 
there never seems to have developed 
any organized opposition to the fire 
prevention campaigns which have 
been waged over the years. 


But the fact that the fire toll not 
only does not decrease in the face of 
the attack upon it, but continues to 
go up, gives rise to the suspicion that 
most people have come to take fire 
prevention campaigns more or less 
for granted. Being against fire has 
come to be one of those obvious 
things—like being against war, or 
crime, or poverty — that calls for 
head-shaking when the amount of loss 
in life or property is announced each 
year, but which does not seem to 
have any actual connection with the 
individual’s day-to-day activities. 

It is just possible that fire preven- 
tionists, in their eagerness to stress 
the importance of the cause, have 
tended to rely too much upon large 
statistics and impressive generalities. 
Possibly they have neglected the first 
rule of politics and of salesmanship 
—to reduce the general problem down 
to the stature of the individual’s in- 
terest in it. 


This far from original thought was 
prompted by some of the observations 
made recently before a New York 
meeting of the Risk Research Insti- 
tute by John A. Arnold, vice-presi- 
dent of the National Retailers Mutual 
Insurance Company. He came much 
closer to appraising accurately the 
stake which the individual has in fire 
prevention than is usual upon such 
occasions. 


His point was the very simple one 
that, when the amount of fire loss in- 
creases, the amount which every 
member of the public must pay in- 
creases. In the case of the individual 
who owns property this is usually 
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quite clear when fire insurance costs 
go up. The individual who does not 
buy fire insurance does not always 
understand that the fire toll is costing 
him money, too, and not only because 
the landlord or business man may 
pass the increased cost of fire insur- 
ance on to him indirectly. He is 
paying in taxes for the uninsured 
public buildings which are destroyed 
by fire, and directly or indirectly he 
is paying in taxes for the increased 
cost of fire department operation 
which follows when fire losses are 
high. 


The cost of protection against fire, 
which is high because fires are fre- 
quent and dangerous in this country, 
is not commonly realized. In one 
small city, for instance, that sustained 
a 1945 fire loss of only sixty-two 
cents per capita, the per capita cost 
of maintaining the fire department 
was $3.75. It would be $5.37 per 
capita if interest were calculated at 
only 2% on the investment which is 
necessary in fire department buildings 
and equipment, and in water and 
alarm systems. The fire loss per 
alarm was only $67, but the total 
cost per alarm was ten times that. 
In a much larger city the fire loss 
per alarm was $202, but the over- 
all cost mounted to $800 per alarm 
when fire department cost was taken 
into consideration. 


What the average individual does 
not appreciate sufficiently is that there 
is nothing mysterious about the rea- 
sons why the fires that cost him 
money get started, and why they do 
so much damage. The National Fire 
Protection Association can demon- 
strate that residential fire loss would 
be cut 50% immediately if all houses 
in the United States had efficient 
heating plants properly installed and 
adequately safeguarded; if chimneys 
were properly constructed; if roofs 
were covered with fire-resistant mate- 
rials; and if electrical wiring were 
adequate and sound. 


Where there are large concentra- 
tions of values, and fire insurance en- 
gineers can insist upon conformity 
with certain standards, some remark- 
able results have been achieved in 
keeping fire losses down. Even in 
such cases carelessness cannot always 
be controlled, but ignorance and neg- 
lect often can be minimized. In the 
case of a dwelling, engineering in- 
spections are not usually feasible. But 
every individual can check himself 
for the carelessness, ignorance and 
neglect which are the principal causes 
of fires. Perhaps a more individu- 
alized effort would convince him that 
it is to his own interest to do so. 
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GEORGE A. McKINNEY 


nace than a thousand repre- 
sentatives of mutual fire insur- 
ance and mutual casualty insurance 
companies in all sections of the United 
States are expected to be in attendance 
when the National Association of 
Mutual Insurance Companies opens 
its fiftieth annual convention on No- 
vember 11 at the Hotel Statler, Buf- 
falo, New York. The thirtieth annual 
meeting of the Federation of Mutual 
‘ire Insurance Companies will be held 
in conjunction with the three-day as- 
semblage. 

Discussion at the general sessions 
of the convention is expected to cen- 
ter about the situation with relation 
to state regulation of the insurance 
business which has grown out of the 
1944 opinion of the United States Su- 
preme Court that insurance is com- 
merce, and hence subject to Federal 
statutes. Discussion at group sessions 
is expected to center about technical 
developments in the various fields of 
group interest, especially in the auto- 
mobile and farm insurance fields. 

Principal speaker, at a joint session 
of a number of groups comprising 
representatives of the larger insurance 
companies scheduled for November 
12 will be New York State Superin- 
tendent of Insurance Robert I. Di- 
neen, whose subject will be “A Les- 


son from the Past.” 

The fifty-vear history of the Na- 
tional Association of Mutual Insur- 
ance Companies will be outlined at 
the opening general session on No- 
vember 11, by W. A. Rutledge, Des 
Moines, Iowa, one of the organiza- 
tion’s founders. A feature will be 
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C. J. ROBIDEAU 


showing of the motion picture “No 
Help Wanted,” produced by the Na- 
tional Association of Mutual Casualty 
Companies to urge employment of 
physically handicapped workers. The 
second general session will be devoted 
to questions of state supervision of 
insurance and of rate regulation, and 
the third to discussion of present and 
future conditions of importance to 
the several types of insurance com- 
panies making up the Association’s 
membership. 

Presiding over general sessions will 
be George A. McKinney, Alton, Illi- 


P. E. BUEHLER 
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nois, National Association president. 
Other Association officers are: vice 
president, C. J. Robideau, La Moure, 
North Dakota; secretary, Harry P. 
Cooper, Indianapolis, Indiana; and 
treasurer, Gage McCotter, Indianap- 
olis, Indiana. 

Extensive specialized group pro- 
grams have been developed by group 
chairmen, who are: automotive and 
casualty section, Paul Buehler, Co- 
lumbus, Ohio; city and town group, 
L. D. Engelbrecht, Frederick, Mary- 
land; farm group, R. M. Stanton, 
Greenville, New York; hail group, 
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MRS. GUY C. EABY 
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Weldon H. Smith, Minneapolis, Min- 
nesota ; and windstorm group, George 
E. Miiller, Madelia, Minnesota. 

The automotive and casualty meet- 
ings will treat such topics as direct 
agency vs. general agency production 
plans; automobile insurance competi- 
tion; incentive plans; driver educa- 
tion; accident prevention in small 
commercial fleets and industries ; and 
coordinating accident prevention. The 
city and town group will discuss re- 
sponsibility of mutual agents to com- 
panies and underwriters; multiple 
line underwriting: reinsurance; ef- 
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fect of inflation upon insurable 
values; premium producing plans; 
rates, coverages, commissions and 


savings; loss prevention and classifi- 
cation of losses; and developments in 
policy forms and overlapping cover- 
ages. The farm group will consider 
reinsurance ; agents ; safety funds and 
investments; new types of construc- 
tion and materials; underwriting 
problems under inflated values ; office 
management; and special hazards. 
The hail group will take up the Fed- 
eral crop insurance program ; adjust- 
ment of hail losses; and the develop- 


R. M. STANTON 
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MRS. DONALD A. TRIPP 


ment and standardization of new poli- 
cies and practices. The windstorm 
group will consider adjustment and 
standardization questions; rates and 
coverages on special hazards; and 
windstorm reinsurance. 

Among the special events arranged 
is a breakfast meeting for representa- 
tives of mutual insurance companies 
which have been continuously in busi- 
for more than one hundred 
years; there are eighty such com- 
panies active at the present time, and 
officers of many of them are expected 
to attend the National Association of 
Mutual Insurance Companies’ con- 
vention. 


ness 


An interesting program also has 
been drafted for the ladies’ auxiliary 
of the-Association. The auxiliary is 
headed by Mrs. Guy C. Eaby, Lan- 
caster, Pennsylvania. Vice president 
is Mrs. Fred C. Cromer, Los Angeles, 
California. Secretary is Mrs. Donald 
A. Tripp, Belvidere, Illinois. 

After a considerable curtailment of 
activities during the war years, the 
Mutual Insurance Advertising-Sales 
Conference again will constitute an 
important part of the Buffalo con- 
vention, with several meetings sched- 
uled between advertising and _ sales 
managers of the major mutual insur- 
ance carriers. Feature of the Adver- 
tising-Sales Conference’s participa- 
tion in the convention will be its ad- 
vertising exhibit, in which outstand- 
ing examples of insurance company 
advertising will be on exhibition 
throughout the three days of the ses- 
sions. Awards will be made to the 
best examples exhibited in various 
classifications. 
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Mutual Agents’ Annual Meeting 
Endorses Rate Regulatory Bills 


ESIGNED as the type of work- 

ing convention in which heavy 
member participation in panel discus- 
sions of practical fire insurance and 
casualty insurance problems largely 
replaces the conventional type of pro- 
gram, the fifteenth annual meeting of 
the growing National Association of 
Mutual Insurance Agents — held in 
New York City October 14-16— 
proved the most successful in the 
history of the organization. 


The six hundred members in at- 
tendance, representing 2,200 mutual 
insurance agents organized in nine- 
teen states, elected Sam Chandler, 
Macon, Georgia, president for the 
coming year. Vice presidents chosen 
were, Benjamin G. Sager, Cleveland, 
Ohio; Hugh H. Murray, Jr., Raleigh, 
North Carolina; W. Harold Howatt, 
Springfield, Massachusetts ; Joseph E. 
Magnus, Chicago, Illinois; and J. C. 
McGee, Jackson, Mississippi. J. 
Wayne Barker, Nashville, Tennessee, 
was named secretary, and John H. 
Kroll, Washington, D. C., was elected 
treasurer. Philip L. Baldwin, Wash- 
ington, D. C., was reelected executive 
secretary. 


Most important action taken by the 
association was its complete endorse- 
ment of the fire insurance and casual- 
ty insurance rate regulatory bills 
which have been developed by the In- 
surance All-Industry Committee and 
by the National Association of Insur- 
ance Commissioners, and which will 
be advanced in a large number of state 
legislatures during the 1947 sessions. 
The purpose of the measures is to 
provide state regulation of insurance 
sufficiently strong to make it plain 
that Federal control of this field is 
unnecessary. 


A penetrating analysis of the meas- 
ures, and of the situation which has 
made their drafting necessary, was 
furnished the convention by Chase M. 
Smith, general counsel of the Lum- 
bermens Mutual Casualty Company, 
Chicago, who has been an active fac- 
tor in the deliberations of the Insur- 
ance All-Industry Committee. After 
having outlined the history of insur- 
ance rate-making in the United States, 
and having demonstrated that con- 


Six Hundred National Association Members Weigh Problems 
in Series of Fire and Casualty Insurance Panel Sessions 





W. Emmert Swigart, the Association's retiring president (left), presents Citation No. 1 to James 
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certed action by insurance companies 
is essential to the development of 
equitable insurance rates, he discussed 
some of the objections which have 
been made to the rate regulatory bills 
by elements within the business. 


“The objections,” he pointed out, 
“fall within these general categories: 
first, that these bills provide maxi- 
mum regulation, whereas something 
else called ‘minimum regulation’ 
should be the answer; second, that 
agents’ or brokers’ commissions will 
be regulated by the insurance com- 
missioner; third, that rates of inde- 
pendent insurance companies should 
not be regulated at all; fourth, that 
the bills give mutual and participating 
companies a competitive advantage.” 


He held that the campaign for 
“minimum regulation” is intended to 
result in legislation that will be a mere 
sham or pretense of regulation, and 
warned that not only will it fail to 
stand up under Federal scrutiny, but 
that the insurance business will not 
be given another chance to work out 
a regulatory system. The laws must 


provide a system of rate regulation 
that will work and that will be satis- 
factory to the public. There is noth- 
ing in the bills that gives an insur- 
ance commissioner the right to regu- 
late producers’ commissions ; they can 
continue to be based as at present 
upon a fair appraisal of the value of 
the producer’s service in comparison 
with the cost of another service of 
equal efficiency. The setting of a 
double standard, with independent in- 
surance companies not subject to rate 
regulation and other companies sub- 
ject to such control, he predicted as 
certain to result in all insurance com- 
panies operating on an independent 
basis—with subsequent chaos, and 
loss by the independent carriers of 
whatever advantage their position 
now gives them. He denied emphat- 
ically that the regulatory measures 
give mutual or participating carriers 
a competitive advantage, since all car- 
riers are free not only to return sav- 
ings to policyholders but may write at 
lower initial rates. 

The future prospect for the insur- 
ance agent was discussed at the open- 




















ing session of the convention by James 
C. O'Connor, Chicago, associate edi- 
tor of The National Underwriter, and 
editor of the Fire, Casualty and Sure- 
ty Bulletins. Defining an agent as an 
independent business man who is pri- 
marily responsible for the sale of in- 
surance to the public, he admitted that 
no one knows whether the insurance 
agent of the future will operate under 
the same conditions as at present, nor 
even if he will continue to be called 
an agent. No insurance company is 
obliged to remain on the agency basis, 
and no agent is required to continue 
representing companies if either be- 
lieves he can do better under another 
arrangement. The strongest argu- 
ment for the soundness of the agency 
system is that the companies and the 
agents both have stayed with it in the 
past. He predicted that the agent of 
the future must be more a creative 
salesman than now is necessary, since 
the current pressures which are driv- 
ing rates down may greatly diminish 
price competition, and may force the 
insurance business to develop a mass 
market. He will be required to be 
aware of the social trends which are 
affecting insurance — such as public 
demand for group accident, health, 
and hospitalization insurance, and for 
compensation of automobile accident 
victims—and must be prepared to 
meet them. The agent of the future 
will realize that the only person who 
can put him out of business is his 
customer, and will make his relations 
with customers such that he will not 
be eliminated no matter what changes 
take place in the insurance business. 

The challenge which is faced by 
private insurance was described in an- 
other address by Ambrose B. Kelly, 
Washington, D. C., of the American 
Mutual Alliance. He indicated that 
the Federal government now operates 
one of the largest life insurance or- 
ganizations in the world—National 
Service Life Insurance. It overshad- 
ows the annuity field with the Old 
Age and Survivors Insurance System, 
with reserves of more than seven bil- 
lion dollars. The states have estab- 
lished unemployment compensation 
funds, with some seven billions of dol- 
lars available for benefit payments. 
Crop insurance is being expanded. 
What to do with the millions piled up 
by the War Damage Insurance Cor- 
poration is a current problem. There 
are state funds writing workmen’s 
compensation insurance in eighteen 
states, and one provides cash sickness 
benefits through a state fund. A bill 
to establish national health insurance 
was not acted upon at the last session 
of Congress, but doubtless will be re- 
introduced. 
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“Tt should be emphasized,” he said, 
“that compulsory insurance is quite 
often for the benefit of an injured 
person, not for the benefit of the nom- 
inal policyholder. . . . In the eyes of 
the claimants and of the public gener- 
ally the success of an insurance com- 
pany in administration in such fields 
is measured not by a low loss ratio, 
but by a loss ratio as high as possible, 
complemented with efficient services 
which justify its retention of part of 
the premium. . . . We need, at all 
levels of the business, to realize the 
need for fully acquainting the public 
with the function and value of a pri- 
vate insurance company in adminis- 
tering a compulsory insurance pro- 
gram. Our greatest opportunity to 
enhance public good will and secure 
public support is through our claim 
service departments. Each individual 
adjuster must always remember that 
the primary responsibility of the in- 
surance company is to see that the 
injured employee in the compensation 
field receives the best medical care, 
that he is rehabilitated as fully as pos- 
sible as a producing member of so- 
ciety, and is paid promptly and cheer- 
fully the benefits provided under the 
law. Liability claims must be settled 
fairly and promptly, and accident and 
health claims given courteous and 
quick attention. If a feeling of an- 
tagonism is permitted to develop be- 
tween the adjuster and the claimant, 
so that a game is played to see how 
much can be secured on one hand and 
how little paid on the other, any sav- 
ings made in loss costs do not com- 
pensate for the corresponding loss of 
good will. In the light of today’s con- 
ditions it must be realized that every 
insurance agent, every adjuster, and 
every company executive is not acting 
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only for himself, but as a representa- 
tive of the entire business. .. . If the 
state now requires, in the public in 

terest, that all citizens must be insured 
against some contingencies it is pri- 
vate insurance which can most eff- 
ciently create and operate the admin- 
istrative machinery for such cover-' 
age. When the decision is made pri- 
vate insurance will be judged by our 
performance in the present and in the 
past. Therefore it is incumbent upon 
each of us to do all that he can to 
build up the good will of the public 
toward private insurance, and to dem- 
onstrate that it is the best and most 
efficient way of providing insurance 
protection.” 


ANEL discussions were held upon 
problems of mutual insurance, 
agency management, agency advertis- 
ing and selling, survey selling, large 
lines, valuations and appraisals, and 
loss adjustment. Great interest was 
manifested in the discussion of ap- 
praisals by P. L. Whittington, Balti- 
more-Washington manager for the 
American Appraisal Company, who 
emphasized that valuations require ex- 
pert technical skill; he urged agents 
not to undertake appraisals them- 
selves. Several agents disagreed with 
his disparagement of estimating values 
on the basis of square or cubic feet, 
holding that such methods often are 
reasonably accurate. It was argued 
that an insurance agent should be 
competent to estimate values on such 
risks as residences, small stores, and 
the like, even though larger and more 
complex lines require specialized 
treatment. The idea was advanced 
that, even though there is the possi- 
bility that an agent may incur legal 
liability in making an appraisal, he 
still has a duty to his client to assist 
him on his insurable values, and that 
it should be possible to make it clear 
that such figures are offered for as- 
sistance only. 
Outstanding among the panel dis- 


cussions was that on loss adjusting 
problems, which was conducted by 


Gordon Davis, Chicago, manager of 


the loss research division of the Fed- 
eration of Mutual Fire Insurance 
Companies. Panel members’ were 
Howard D. Heath, Chicago, assistant 
vice president Northwestern Mutual 
Fire Association ; A. T. Persson, Chi- 
cago, president of the adjusting firm 
of Wagner & Glidden, Inc.; and 
Prentiss B. Reed, prominent New 
York City independent adjuster. 


One of the more involved ques- 
tions which panel members were 
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called upon to answer concerned the 
situation of an insured sustaining a 
loss to equipment, the replacement 
parts for which he is unable to obtain 
until a year after the loss occurred. 
Meanwhile replacement cost of the 
parts, due to labor increases, ete., 1s 
half again as much as it would have 
been if the parts had been available 
at the time the loss occurred. The 
question was: how should the loss be 
computed, and what basis should be 
used in arriving at sound value for 
coinsurance or contribution consider- 
ation ? 

That law and equity depart from 
each other in such a case was Reed’s 
opinion. The policy states that the 
value as of the date of the fire con- 
trols the application of the coinsur- 
ance clause. The specification in the 
policy, as to replacement, permits cost 
to be calculated for a reasonable time 
after the occurrence of loss. If parts 
cannot be secured for a year then the 
year is a reasonable time, and the in- 
sured would have to be paid on the 
basis of what he actually claims the 
parts for a year after the fire. Insur- 
ers cannot limit themselves in these 
times to a theoretical cost which will 
not produce the article. 

Heath: Suppose the cost of the 
parts went down rather than up dur- 
ing the wait of a year? 

Reed: If the cost should go down 
you would be entitled to the lesser 
cost, because you could exercise your 
replacement. ; 

Heath: Is your statement that both 
the value and the loss would be fig- 
ured on the basis of any increased 
costs 

Reed: You have to figure value as 
of the day of the fire, in the language 
of the policy. You have to figure re- 
pair at the cost during a reasonable 
time after the loss. 


Heath: In figuring your sound 
values you have no figure on the basis 
of replacement cost, on the basis of 
depreciation. 

Reed: If your sound value is one 
which is to be computed by figuring 
on replacement cost and then depre- 
clating, your replacement cost auto- 
matically gets on the same basis as 
your repair cost, but the language of 
your policy differs there, and I am 
fighting for a correct statement of the 
policy. Your value must be computed 
as of the date of your loss, your re- 
pair loss as of the date of completion. 


S 


Heath: They are not going to put 
up this building in twenty-four hours. 


Reed: No, you could not put that 
building up under today’s conditions 
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in anything like the period of time 
you could put it up ten years ago. 
You may get on the same basis event- 
ually, but you have no real assurance 
that you will. 


Persson: In these times it is more 
difficult than ever to determine cash 
value as stated in the policy. | think 
the courts have been rather uniform 
in holding that cash value is predi- 
cated upon the basis of replacement 
cost less depreciation. | should do 
everything in my power to convince 
the insured that replacement value in 
order to determine cash value should 
be calculated on the same ratio as the 
loss. I would not want to pay for loss 
on one basis, and consider cash value 
on another basis under the wording 
of the policy. The courts might con- 
strue that I am in error, but | would 
try it. 

Reed: Prior to about 1926 prac- 
tically every decision in the United 
States was to the effect that the value 
of a building should be determined 
by the cost of erection less physical 
wear and tear. But about 19260 we 
had the famous MclInerny case in 
New York and the highest court, the 
court of appeals, flatly stated that re- 
placement cost less depreciation did 
not always measure the building’s 
value; that in case of a dispute it was 
in order for the parties to present to 
the jury any evidence to be had bear- 
ing upon the value of that building. 
lor example, an offer to sell it at less 
than the cost of replacement. I have 
followed very carefully the decisions 
since then, and they are beginning to 
split. Here is a case which is highly 
iiteresting: a building upon which 
there is $25,000 insurance with a 90% 
average clause. That building has a 
cubic content which on today’s the- 
oretical market would give you a re- 
placement cost of roughly $100,000— 
go into a black market and you might 
have to pay $125,000. Six weeks be- 
fore the fire the owner sold the build- 
ing and land for $50,000; before the 
property could be delivered and the 
deed executed a fire occurred doing 
damage of $28,000. It is a question 
who will get the worst scratching in 
the fight over that one. 


NOTHER interesting series of 
questions involved an insured 
who sustained serious loss to a build- 
ing; to repair it the insured was un- 
able to hire sufficient building trades 
workmen unless he offered a mini- 
mum of one hour overtime per day, at 
overtime wages, and premium over- 
time for Saturday work. The ques- 
tions were: Are the insurers justified 


under these circumstances in main- 
taining that the insured may not in- 
clude as the premium labor 
charge? Is the insurer's liability lim- 
ited to the cost of repairs on the basis 
of straight time only if the insured 
cannot employ labor on this basis? 
Ii there is business interruption in- 
surance carried it is reasonable to be- 
lieve that adjusters would allocate 
the premium labor to the business in- 
terruption loss; if there is no business 
interruption insurance are the build- 
ing insurers justified in contending 
that the insured should absorb pre- 
mium labor ? 


loss 


Persson: Where it is impossible to 
employ labor otherwise, that is the 
labor market, and it is proper to cal- 
culate loss and value for coinsurance 
purposes at that going labor rate. 
Where business interruption insur- 
ance is carried | think it is proper to 
allocate a part of it to the business in- 
terruption loss, provided that the 
overtime is expended for the purpose 
of reducing overtime loss, and it is 
not necessary to do so as the first 
question states. 


Davis: Mr. Reed, if you were the 
insured and Mr. Persson wanted to 
revalue your building on this new 
market would you be willing to con- 
sider such a figure for coinsurance 
purposes ? 


Reed: During this period when we 
have nothing to tie to, in order to pre- 
serve the insurance companies from 
unwarranted depletion of their treas- 
uries, we have to fight to put the loss 
dollar and the value dollar on the 
same basis. Yet I find nothing in the 
law books which would enable me to 
enforce that as a principle of law; I 
have argued it successfully sometimes 
as a matter of equity. I am not going 
to give the answer, because the answer 
is not the same in every case. 


Heath: Do you find many cases 
nowadays where you actually have to 
pay premium labor ? 

Persson: Yes. 

Reed: They are becoming more 
numerous. 

Davis: I agree that it is today’s 
market. 

Persson: Inasmuch as it is the mar- 
ket, then it is the market for the pur- 
pose of value as well as for the pur- 
pose of loss. In other words, if you 
were to calculate the cash value on 
the basis of replacement cost less de- 
preciation, you would appraise the re- 
productive cost of the building, and 
you still would be faced with the 
same situation that you are for the 
purpose of the loss. 
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HERE now is under way in the 

United States the most intensive 
and widespread program to lessen 
accidental injuries to farm residents, 
and to control the resultant enormous 
economic losses to the agricultural 
community, that the nation has ever 
experienced. It is a program to de- 
velop a high degree of “safety con- 
sciousness” among thirty million 
people living on farms, representing 
nearly one-fourth of our total popu- 
lation. 


As a group, the residents on the six 
million farms of America had in 1945 
some 1,500,000 injuries from acci- 
dents and 16,000 deaths. This was at 
the rate of 62 deaths per 100,000 pop- 
ulation, as compared with a rate of 59 
for rural non-farm civilian residents 
and 74 among city residents. These 
1945 farm accidents caused a loss of 
some 900,000 man-days of work, and 
are estimated to have caused a total 
economic loss of about one billion dol- 
lars in direct and indirect costs. 


Furthermore, it seems likely that 
these enormous national farm acci- 
dent losses will show a considerable 
total increase during the next two or 
three years. This is expected to come 
in spite of the fact that there are now 
under way three important coordinat- 


By Randall R. Howard 


ing safety programs for farm accident 
control, which already are well or- 
ganized and undoubtedly have been 
achieving important national educa- 
tional results. 


The expected annual farm accident 
increases will come because of the 
simple condition that, since V-J Day, 
the farm population of the nation has 
been increasing steadily. 


A review of the recent trends in 
the nation’s farm population takes 
one back to 1941, the last pre-war 
statistical year. Reports for that year 
show that American farms had a total 
population of about 33,000,000. And 
for that year the National Safety 
Council estimated 1,800,000 lost-time 
accidental injuries and 19,500 acci- 
dental deaths to this farm population. 


Then, following Pearl Harbor on 
Dec. 7 of that year, came our entry 
into World War IT. One of the al- 
most immediate national results was a 
large two-way shifting of farm popu- 
lation. During the period of the War 
some 1,500,000 young men left the 





The writings of Randall Howard, Chicago, upon 
traffic and safety engineering subjects have 
appeared in a number of leading publications. 





FARMS BE MADE SAFER? 


farms to go into the armed forces. 
About 5,400,000 civilians who had 
been living on farms migrated to cities 
and industrial areas, either to get 
jobs in war industries, or to accom- 
pany those who did get such jobs. On 
the other side of the picture, there 
was some correction through the fact 
that about 2,500,000 of our popula- 
tion exchanged places by moving 
from urban areas to rural areas. How- 
ever, in the total there was an esti- 
mated peak wartime loss of about 
4,500,000 in agricultural population. 


These sizeable shifts in the nation’s 
farm population naturally resulted in 
fluctuations in the totals of farm 
home and occupational accidents. 
Thus for the year 1941 there was an 
estimated total of 19,500 farm acci- 
dent deaths. The total for 1942 
dropped to 17,200; and the estimated 
total for 1943 was the same. For 1944 
there was a sharp drop to 14,700; 
this reduction was credited largely to 
the wartime restrictions on motor 
vehicle travel and a resultant falling- 
off in motor vehicle deaths. 


But before the end of 1945, fol- 
lowing V-J Day on August 14, there 
was a national spurt in motor-vehicle 
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deaths, following the relaxation of 
travel restrictions. There soon began 
in the United States a substantial 
“back-to-the-farm” migration. These 
changes were factors in the increase 
in farm accident fatalities to 16,000 
for 1945, as compared with 14,700 
for the previous year. As a part of 
this 1945 farm accident picture, it 
should be noted that there were no re- 
ported increases, as compared with the 
previous year, in “occupational” farm 
accident deaths (from farm machin- 
ery and general farming operations), 
and no increases in “public” deaths 
to farm occupants. In contrast, there 
was for 1945 an increase of 17% in 
motor vehicle accidents. And also an 
increase of 8% in “home” accidents, 
undoubtedly mostly chargeable to the 
presumed increase in postwar totals 
of farm home occupants. 


HE estimated total of 16,000 

farm accident deaths for the year 
1945 is considerably under the total 
of 19,500 deaths for the last prewar 
year of 1941. Hence this suggests 
speculative questions of vast import- 
ance to the national farm population. 
These questions are: 


Will the three coordinated pro- 
grams for the control of farm acci- 
dents which are now being speeded 
up in the United States be able to 
hold the total of farm accidents at or 
near the 1945 total of 16,000 deaths? 
Or will our national farm death totals 
gradually climb back again to the 19,- 
500 deaths recorded for the year 
1941? That is, will the coordinated 
three-way national farm safety pro- 
gram be able to halt the normally to- 
he-expected upward trend in totals 
of farm accidents ? 


Following are the three coordinat- 
ing agencies, all of them comparative- 
ly new, now at work in the promotion 
of farm accident control programs: 


1. Work of Farm Safety Commit- 
tees for states, first started about ten 
years ago; now seventeen states have 
such active committees and eight ad- 
ditional ones are in process of organ- 
ization. One of the outstanding ex- 
amples is the Minnesota Farm Safety 
Committee, credited as largely respon- 
sible for making Minnesota the so- 
called “model state’ of the United 
States in the control of all types of 
accidents. 


2. Activities in behalf of annual 
National Farm Safety Weeks, initi- 
ated and promoted by the National 
Safety Council. The most recent 
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Third Annual National Farm Safety 
Week, from July 21-27 of this year. 
developed the greatest volume of con- 
centrated national farm safety pub- 
licity ever achieved. 


3. Stimulation of a nationwide pro- 
gram, in which the U. S. Department 
of Agriculture, the National Safety 
Council, and all leading farm organ- 
izations are cooperating, to secure the 
appointment in each state of a Farm 
Safety Specialist, to be a salaried full- 
time staff employee of the Agricultur- 
al Extension Service of the Agricul- 
tural College, or of the Agricultural 
Department of the State University 
of that state. Three years ago the 
State of Wisconsin led off in this 
program. Four additional states now 
have such full-time salaried Farm 
Safety Specialists. 


In its statistical analysis of acci- 
dents to farm residents, the National 
Safety Council has listed four chief 
types: home, motor vehicle, occupa- 
tional, and public (non-motor ve- 
hicle). The relative importance of 
these different types of accidents to 
farm residents, at least from the view- 
point of numbers, is indicated by the 
respective 1945 totals. 


This tabulation shows that 950,000 
of the total of 1,500,000 farm injur- 
ies for 1945 were home injuries ; 170,- 
000 were from motor vehicle ; 300,000 
were occufational; and 120,000 were 
public (non-motor vehicle). 


The specific causes of the home 
accidents among residents of farms 
did not vary greatly from the re- 
ported causes of such accidents in 
urban homes. One of the chief differ- 
ences is that there were comparatively 
fewer “falls” in farm homes, though 
falls represented 39% of all fatal 
farm home accidents. The two addi- 
tional chief differences were compar- 
atively more fatal “burns” in farm 
homes ; and also more fatalities from 
“firearms.” Two other types, which 
were the same in farm homes as in 
urban homes, were “poisonings’’ and 
“mechanical suffocations.” 


Motor vehicles were charged as the 
second most important cause of fatal 
accident to farm residents; and these 
accidents were decidedly the most 
severe among all farm accidents. That 
is, only one in 146 “home” accidents 
on the farm proved fatal. In contrast, 
one in every thirty-five of the “motor 
vehicle” accidents to farm residents 
proved fatal. In comparison with 


motor vehicles, the “occupational” 
accidents on farms were only about 
half as hazardous, in which group one 





out of every sixty-seven accidents 
proved fatal. 


As previously stated, the fatal acci- 
dents to farm residents from motor 
vehicles during 1945 were 17% great- 
er than for the previous year. This 
means that during 1945 one out of 
every 5,300 farm residents was killed 
in a motor vehicle accident. And one 
out of every 150 farm residents was 
seriously injured in a motor vehicle 
accident. 


In the total for 1945, one out of 
five accident injuries to farm resi- 
dents was classified as “occupational” ; 
and from the total of 300,000 such 
injuries, 4,500 proved fatal. As com- 
pared with the previous year, this 
represented a 1945 increase of only 
2% in the total of such fatalities, as 
compared with a 1945 increase of 
8% in all farm accidents. 


On the other hand, it is interesting 
to note that this 1945 total of 4,500 
farm occupational deaths is exactly 
the same as the total of farm occupa- 
tional deaths that occurred during the 
last pre-war year of 1941, when the 
grand total of farm accidents was 
about 22% greater and the national 
farm population was _ considerably 
larger. This seemingly indicates a 
substantial 1945 increase in the haz- 
ards from actual farming operations, 
as compared with the pre-war year 


of 1941. 


There are several understandable 
reasons why, as seemingly proved by 
the scanty statistics that are available, 
the occupation of farming is one of 
the most dangerous of all occupa- 
tions in American industry. 


First, farm families live with their 
work; and everybody, including all 
ages and sizes, helps in the work. 
This is in sharp contrast with practi- 
cally all other groups of occupational 
workers. 


Second, on the farm there is a wide 
variety of jobs performed and equip- 
ment used, as contrasted with usual 
specialization in other industries. 


Third, safety appliances are much 
less common on the farm as compared 
with industrial plants; and also often 
cannot be applied to the work of an 
individual farmer. 


Fourth, it is impossible to apply to 
individual farms the same sort of 
safety incentives and techniques that 
can be applied to most other indus- 
tries, where work activities usually 
are much more centralized. 
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Occupational accident statistics in- 
dicate that agriculture has a high 
death rate per 100,000 workers, as 
compared with manufacturing and 
several others of the eight major in- 
dustries. For the year 1945, the high- 
est reported death rate was in the 
mining and quarrying industry, with 
187 deaths per 100,000 workers. Con- 
struction was second, with 126 deaths. 
Transportation was third, with sixty- 
eight deaths. Agriculture was fourth, 
with fifty-three deaths. Still below 
was public utilities, forty-four; ser- 
vice twenty ; manufacturing nineteen ; 
and trade ten. 


Because of the very large total of 
workers involved, agriculture had a 
1945 total of 4,500 accident deaths. 
In comparison manufacturing had 2,- 
700, service 2,300, transportation 2,- 
100, construction 1,700; mining, quar- 
rying, oil and gas wells 1,500; trade 
800 ; public utilities 400. The statisti- 
cians hold that if safety measures 
could have been applied intensively 
enough to have achieved the same 
safety in farming as was achieved in 
manufacturing, the lives of 2,900 
farmers and farm workers could have 
been saved during 1945. The 4,500 
farm residents who were killed dur- 
ing 1945 while engaged in occupa- 
tional activities, represent about 28% 
of the total of occupational deaths in 
the United States for that year. 


Of the five different age groups 
among the farm workers, 7% of the 
accident fatalities were in the age 
group of five to ‘fourteen years; 9% 
in the group of fifteen to twenty- 
four ; 21% were twenty-five to forty- 
four; 34% were forty-five to sixty- 
four; and 29% were sixty-five years 
and over. In comparison with the 
pre-war years, slightly larger per- 
centages of the fatalities were in the 
lowest group of five to fourteen, and 
in the highest group of sixty-five 
years and over. This was the natural 
result of the removal of many of the 
younger farm adults to factory oc- 
cupations and the armed forces. 


It is estimated that about 20% of 
the total of 4,500 farm accident fa- 
talities were from motor vehicles. 
These included accidents while driv- 
ing trucks or cars away from the 
farms while on business, or when on 
the streets or roadway on business 
errands. The remainder of the farm 
occupational deaths are classified as 
non-motor vehicle accidents. These 
would include accidents while at work 
on farms, on the farms of neighbors, 
or while on the street or roadway on 
a business errand. 
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FARM ACCIDENTS OF 1945 
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XACT causes of farm occupation 

accident deaths are quite incom- 
plete for the nation as a whole. One 
seeming indication of this is the wide 
differences between the farm accident 
reports from the U. S. Bureau of the 
Census, as contrasted with the statis- 
tical estimates of the National Safety 
Council. One definite example is 
from an analysis of 7,851 fatal farm 
work accidents made by John D. 
Rush, Bureau of Agricultural Eco- 
nomics, U. S. Department of Agri- 
culture. He states that these accidents, 
drawn from vital statistics, “represent 
only one segment, and apparently an 
incomplete segment, of the annual toll 
of accidents incurred by the farm 
population. .... _ 


The National Safety Council, in 
its reprint of this report makes the 
following explanatory statement: 
“The statistical data herewith pre- 
sented account roughly for about 
45% of the annual average toll of 
farm residents killed as a result of 
accidental injuries, according to the 
estimates of the National Safety 
Council.” 


This general very wide discrepancy 
in published national statistical data 
on farm accidents is further ex- 
plained in a footnote in the Council’s 
last edition of “Accident Facts”, in 
part as follows: “The difference be- 
tween the National Safety Council’s 
estimate of agricultural deaths and 
the Census Bureau’s 1944 total is be- 
lieved to be due to that fact that many 
doctors did not give the necessary 
information on death certificates to 
permit the Bureau to make correct 
classification.” 


In the study of the 7,851 fatal 
farm-work accidents, made by the 
U. S. Department of Agriculture, 
two principal causes were found. 
They state that “those associated with 
the use of farm machinery and the 
handling of livestock. are directly or 


approximately responsible for two- 
thirds of these accidents.” Use of 
farm machinery accounted for 47%, 
and the handling of livestock an ad- 
ditional 20%. 


The latest study made by the Na- 
tional Safety Council states that ‘“re- 
ports from several sources emphasize 
that machinery, livestock and falls of 
persons are the most frequent sources 
of non-motor vehicle occupational 
fatalities among farmers.” In_ this 
study special reference is made to 
the sixteen-year study, ending with 
1945, made by the Kansas Depart- 
ment of Health, with analysis of 433 
deaths in that state. Machinery was 
involved in 30% of the non-motor- 
vehicle farm deaths; livestock in 
24% ; and falls in 13%. 


A study early in 1945 by the Wis- 
consin Department of Agriculture, 
made by usual crop reporting meth- 
ods, indicated that falls, machinery 
and livestock were the three leading 
causes of fatal and non-fatal farm 
work accidents. One-third of all the 
farm machinery accidents were from 
tractors. Nearly three-fourths of 
these so injured were below thirty 
years of age, and- one-half below 20 
years. 


Kansas reports that the greatest 
non-mechanical source of injury was 
from farm animals. That is, in the 
sixteen year period of the state’s 
records, horses and mules had ac- 
counted for two-thirds of 373 such 
farm accident deaths. The gradual 
reduction of the farm horse and mule 
population has not brought a propor- 
tional decrease there in fatalities. In 
fact, during the recent war there was 
a slight increase in such deaths, pos- 
sibly indicating that farm workers in 
recent years are not sufficiently 
trained in handling safe 


guards. 


needed 
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As previously stated, Minnesota 
has been a national leader among all 
states, in the practical application of 
the State Farm Safety Committee 
method in the control of farm ac- 
cident hazards. It started this method 
in 1928, in a program directed by the 
Minnesota Safety Council. Proof of 
practical results comes in the fact that 
in the first eight years during which 
the National Safety Council con- 
ducted a national contest for best an- 
nual safety records among cities and 
states, Minnesota was a state safety 
achievement winner five different 
times. 


One of the initial leaders in the 
Minnesota Farm Safety Committee 
program was T. A. Erickson, then 
the Minnesota state leader of 4-H 
Clubs. These clubs had a large mem- 
bership among rural youth, and he 
so engineered it that an estimated 
four-fifths of all members also be- 
came active in local farm safety pro- 
jects. The membership of the State 
Safety Committee includes represent- 
atives of all leading state. agencies 
active among the farmers of the state. 


Special attention has been given to 
traffic safety, rural electrical exten- 
sions to farm homes, safe use of 
sprays and rodent poisons, safe hand- 
ling of livestock, safety teaching in 
rural schools in part through use of a 
prepared Farm Safety Primer, and 
many safety demonstrations at county 
and state fairs. Last year the Minne- 
sota State Legislature passed an en- 
abling act to permit the appropriation 
of funds up to $600 a year by any 
county board to carry on county- 
wide safety work. 


The servicing and promotion of 
such State Farm Safety Committees 
has become one of the activities of 
the Farm Division of the National 
Safety Council, directed by Maynard 
H. Coe. Following are the seventeen 
states that have active Farm Safety 
Committees: Arkansas, Connecticut, 
Delaware, Illinois, Indiana, Iowa, 
Kansas, Massachussetts, Michigan, 
Minnesota, Missouri, New Hamp- 
shire, New York, Ohio, Pennsylvan- 
ia, Utah, and Wisconsin. 


HE first National Farm Safety 

Week was observed in 1944, at 
the height of our participation in the 
war. Naturally, the greatest eii- 
phasis at that time, and also during 
the two annual Safety Weeks that 
have followed, has been on the need 
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of improved farm safety as a national 
service in the conservation of the vital 
food-production activities of the na- 
tion. There has been close coopera- 
tion in the promotion of the publicity 
program for farm safety by the U. S. 
Department of Agriculture, all State 
Agricultural Colleges and all leading 
farm organizations. 


Practically all farm magazines also 
have cooperated, as have the national 
radio networks and scores of local 
stations and newspapers. The pro- 
gram has been started each year with 
a Presidential proclamation on Na- 
tional Farm Safety Week. Support- 
ing the last such Week, every state 
in the Union had a National Farm 
Safety Week Program, and more 
than half of the Governors issued 
official Farm Safety Week proclama- 
tions. 


The State of Wisconsin began, in 
1944, the plan of the employment by 
the State College of Agriculture Ex- 
tension Service, of a Farm Safety 
Specialist. Since then four other 
states — Indiana, Michigan, New 
York and Ohio have followed suit. 
It seems probable that other states 
likewise will soon appoint Farm 
Safety Specialists. 


At the recent Farm Safety Ses- 
sions of the National Safety Con- 
gress, held in Chicago on October 
8 and 9, the following persons were 
listed, in the final “panel discussion” 
of the Congress sessions, as “State 
Farm Safety Specialists.” Randall C. 
Swanson, Wisconsin; Katherine 
Olmstead, New York; W. A. Dickin- 
son, Minnesota; W. E. Stuckey, 
Ohio; F. R. Willsey, Indiana; Fred 
W. Roth, Michigan; Walter Whit- 
lock, Illinois; D. R. Purkey, Ohio. 


The Wisconsin Farm Safety Spe- 
cialist, Randall C. Swanson, ex- 
plained as follows, at the 1944 Na- 
tional Safety Congress in Chicago, 
his work: 


“Tt is largely a program of safety 
promotion,” he said, “and the Col- 
lege of Agriculture of the Wisconsin 
State University, to which the funds 
have been allotted, is really a coordi- 
nating agency for all the individuals 
and organizations of Wisconsin who 
are in a position to carry on a safety 
program. 


“We are getting publicity through 
farm magazines, daily papers, trade 
papers, radios, and safety booths at 
the county fairs. We feel that young 
people are in a wonderful position to 





do something about safety and we are 
getting fine cooperation from the 4-H 
Clubs. 


“We believe the farm women can 
do a great deal about safety practices, 
not only in the home but on the farm. 
It’s the woman on the farm who can 
see to it that the hay chutes are 
guarded; that the bull is in a safe 
pen; that the water tanks are guarded 
so that the children can’t fall in and 
drown; and that other hazards around 
the farm are corrected. We are there- 
fore preparing safety material that 
farm women, as leaders, can take 
back to their local Homemakers 
groups.” 


During the most recent National 
Farm Safety Week, it was suggested 
that every farm resident in America 
should adopt the following “recipe 
for farm safety” ; 


“First, I must learn what hazards 
menace my life at home, at work 
and on the highway. 


“Second, I must eliminate as many 
of these hazards as _ possible. 

“Third, I must form habits of liv- 
ing which will enable me to avoid 
those hazards which cannot be elimin- 
ated.” 


One of the important recent devel- 
opments in the national program for 
the control of farm accidents has been 
announced by the Bureau of Agricul- 
tural Economics of the U. S. Depart- 
ment of Agriculture. It is a prelim- 
inary step which may develop into an 
enlarging permanent plan for periodic 
national surveys of lost-time farm 
accidents. 


It is announced that in January 
1947 this Bureau will utilize employed 
personal representatives of the De- 
partment of Agriculture to make 
“sampling” lost-time farm accident 
surveys on 10,000 farms distributed 
in 800 selected counties of the United 
States. A reporting form has been 
prepared which requires answers to 
fourteen different questions pertain- 
ing to accidents which may have hap- 
pened on a designated farm during 
the months of July, August, or Sep- 
tember, 1946. 


It would seem, from all of the na- 
tional activities for the promotion of 
Farm Safety now in the air, that 
there should be developed on the 
farms of the nation a great deal more 
of “farm safety consciousness.” 
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The most comprehensive program which it has essayed to date 
marked the annual meeting of the Section on Insurance Law of 
the American Bar Association, held October 27-30 at Atlantic 
City, New Jersey. At the conclusion of sessions which explored 
many viewpoints upon the central question of how much state 
regulation of insurance rate-making is needed to satisfy Federal 
requirements, and in which technical developments in insurance 
law were discussed at a dozen round table gatherings, the insur- 
ance attorneys elected J. Harry LaBrum, Philadelphia, as the 
Section’s chairman for the coming year. Thomas Watters, Jr., 
New York City, advanced to first vice-chairman, Henry Nichols, 
New York City, was made second vice-chairman, and John 
F. Handy, Springfield, Massachusetts, was renamed secretary. 


Speakers upon insurance regulation and its implications in- 
cluded Wendell Berge, assistant United States Attorney General, 
Washington, D. C.; Manuel Gorman, special assistant to the 
United States Attorney General, Washington, D. C.; Franklin 
J. Marryott, counsel Liberty Mutual Insurance Company, Boston; 
and Maynard Garrison, Insurance Commissioner of the State of 
California. 


The two representatives of the United States Attorney General 
joined in answering questions concerning regulation at a round 
table session which was probably the largest and most interest- 
ing of the entire meeting, going into details upon such subjects 
as uniformity in insurance contracts, making of workmen’s com- 
pensation rates, competition, and philosophies of regulation. 


Assistant Attorney General Berge reiterated a number of 
points which he has previously made. 


“From the legislative history of Public Law 15,” he declared, 
‘we may be sure that it is not an invitation to continue a system 
of private regimentation under the cloak of state protection. 
Nor is it a declaration that the states can establish islands of 
immunity from the anti-trust laws for the furtherance of private 
group interests. A narrow approach to the interpretation of 
Public Law 15 will be self-destructive. Insurance companies are 


not thereby to be permitted to make contracts and agreements 
in restraint of trade, to monopolize or attempt to monopolize 
interstate commerce, or otherwise to engage in restrictive prac- 
tices. The states have an unparalleled opportunity to reexamine 
and reconstitute their regulatory laws. In cooperation with the 
industry they can provide for the orderly correction of abuses 
which have existed in the insurance business. Fairness, efficiency, 
and the preservation of competitive opportunity should be the 
criteria. Failure in this endeavor will inevitably cause Congress 
to reconsider its adopted policy. 


“The states and the insurance business, therefore, are con- 
fronted with steering a course between the pull of two opposing 
principles. On the one hand, the complexities of the business 
and the difficulty of adequate state supervision are inducements 
to deceptively simple short cuts. This course would lead to in- 
adequate regulatory laws which might well invite condemnation 
as constituting only attempts to circumvent the anti-trust laws— 
to create islands of immunity. On the other hand, excessive 
state controls could strangle the opportunity for free enterprise 
in the business of insurance.” 


The committee report bearing most closely upon the question 
—that of the Committee on Insurance Regulation, under the 
chairmanship of C. C. Fraizer, Lincoln, Nebraska—stated: “One 
of the great issues in recent months has been whether the indi- 
vidual states should adopt programs of regulation patterned 
upon bills prepared by the National Association of Insurance 
Commissioners, or whether some other pattern should be fol- 
lowed. It would be most dangerous to attempt at this moment 
to prophesy what the pattern will be. Strong minds and strong 
personalities are represented in both schools of thought. It is 
our duty as lawyers most interested in wholesome regulation of 
the insurance business to render every possible service in seek- 
ing the final solution.” 


Digests of a number of papers presented at the meeting will 
be found on the following pages. 
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SUBROGATION IN CASUALTY INSUR- when adjusting a loss, and where pay- 


ANCE LAW. Herbert L. Bloom, Chicago, 
IMinois. 


UBROGATION was developed in 

equity for the purpose of en- 
abling one to compel the ultimate dis- 
charge of a debt by a person who, in 
good conscience, ought to pay, and to 
relieve him who has been called upon 
to pay, all or a part of what should 
have been paid by some other person. 
A normal incident of insurance, sub- 
rogation is spoken of as of two kinds 
—legal and conventional. Legal sub- 
rogation is none the less equitable in 
principle and arises by operation of 
law. Conventional subrogation arises 
by contract. 


Subrogation applies to a liability 
or casualty insurer that has paid a 
loss due to the fault of another. The 
insurer stands in the shoes of its 
policyholder. 


One should consider the subroga- 
tion rights of an insurance company 


ment is made to the policyholder un- 
der a direct indemnity coverage it 
seems to be a common incident of the 
settlement. In casualty insurance 
where the loss payment is made to a 
third party to pay for the legal lia- 
bility of the insured, the question of 
subrogation is sometimes overlooked. 


In those states where the law does 
not permit a contribution between 
joint tort feasors, the insurer cannot 
scek restitution of any part from one 
jointly liable with the insured. Where 
the law pertnits a contribution be- 
tween joint tort feasors, the insurer 
can enforce its insured’s right to share 
the loss with the joint tort feasor. 
While the person injured in an acci- 
dent may recover damages from more 
than one person, they are not always 
joint tort feasors, and a right to re- 
cover under subrogation may exist 
even in states which do not permit 
contribution between joint tort feas- 


ors. In some states the rule against 
contribution between joint tort feas- 
ors has: been modified by statute as to 
joint judgment debtors. Under such 
a statute a judgment debtor who has 
paid more than his share is entitled to 
reimbursement from the other debtor. 
This would seem to give insurance 
companies a right of subrogation 
where they have paid a loss as insurer 
of one of the judgment debtors for 
more than his share of the joint obli- 
gation. 


The casualty insurance carrier is 
often subrogated to rights of the in- 
sured arising out of implied or ex- 
press contracts to indemnify or to 
save harmless. 


When a person has been injured 
through the negligence of a sub-con- 
tractor, recovery can under many cir- 
cumstances be made against the gen- 
eral or principal contractor. In such 
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cases the sub-contractor is ordinarily 
the one primarily liable for the dam- 
age, and the general contractor who is 
secondarily liable can recover any pay- 
ment he has made from the sub-con- 
tractor, and his insurer should be sub- 
rogated to that right. 


Many casualty policies provide that 
if the insured has other insurance 
against a loss covered by their policy, 
the company would not be liable for 
a greater proportion of such loss than 
the limit of their policy bears to the 
total limit of all valid and collectible 
insurance. 


While considering the settlement of 
a liability claim or judgment under a 
casualty policy, the insurance lawyer 
should analyze carefully its subroga- 
tion rights to reimbursement by 1n- 
demnity, either express or implied, or 
to contribution from joint debtors 
or co-insurers on the same risk. This 
right is often valuable, especially 
when it is secured by adequate finan- 
cial responsibility. 


THE LIABILITY TO RESCUE VOLUN- 
TEERS. George J. Cooper, Detroit, Mich- 
igan. 


HE right of a person to recover 

damages for injuries sustained as 
a consequence of voluntarily placing 
himself in obvious danger in an at- 
tempt to rescue one in peril is not 
readily appreciated, especially among 
laymen, who are inclined to stress 
the voluntary nature of the act in 
support of the idea that no recovery 
should be had. The circumstances 
under which personal risk to rescue 
or protect human life in imminent 
peril is justified, and not permitted to 
militate against a recovery of damages 
in event of injury, are far more num- 
erous than would be ordinarily sup- 
posed. 


The fact that one who is aware of 
danger but fails to exercise ordinary 
care to avoid injury therefrom be- 
comes guilty of contributory negli- 
gence, and is thus precluded from a 
recovery of damages against the per- 
son whose negligence was responsible 
for the peril, is well known. The ex- 
ception arises out of the exposure to 
danger and injuries resulting there- 
from for the purpose of rescuing a 
person from peril. It invokes the 
principle that it is commendable to 
save life, and although a person at- 
tempting to save it voluntarily exposes 
himself to danger, the law is hesitant 
to impute to him responsibility for an 
injury received while doing so. In at- 
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tempting to save a human life one is 
justified in exposing himself to danger 
in a manner that under other circum- 
stances would deprive him of legal 
redress for injuries sustained, and the 
court will not hold him guilty of con- 
tributory negligence as a matter of 
law, in so risking his own life or ser- 
ious injury, provided the attempt is 
not recklessly or rashly made. 


Whether a plaintiff is acting reas- 
onably in exposing himself to a par- 
ticular risk in order to protect a third 
person from harm depends upon the 
comparison between the extent of the 
risk and the gain to be realized by en- 
countering it. This includes two 
things: the likelihood that the rescue 
will be successful, and the gravity of 
the peril in which the third person has 
been placed. The less the danger of 
the third person the less the risk 
which the plaintiff may reasonably en- 
counter. A plaintiff who intervenes 
to rescue a third person is not affected 
by the fact that the third person’s own 
negligence has been a legally contrib- 
utory cause in putting him in peril. 
If the third person’s peril is due in 
part to the plaintiff's own negligence, 
such negligence is a contributory fac- 
tor in producing any harm which he 
sustains in attempting to rescue the 
third person, and is a bar to his re- 
covery against a defendant whose 
negligence also contributed to such 
harm. 


The rule stated is most frequently 
applicable when the plaintiff encoun- 
ters a known danger for the purpose 
of saving a third person from harm 
threatened by the negligence of the 
defendant. In such a case the de- 
fendant’s negligence may, and usual- 
ly does, consist solely of conduct 
which creates the peril from which 
the plaintiff is seekirig to rescue the 
person or chattels. It also is applicable 
when the plaintiff is seeking to save 
a third person, or a chattel, from dan- 
ger no matter how created and in so 
doing intentionally encounters a risk 
created or likely to be created by the 
negligence of a defendant, who has 
had no part in creating the peril 
threatening the third person or chat- 
tel. There is substantial authority to 
support the right of a volunteer res- 
cuer for injuries sustained from the 
one responsible for the precarious 
position of the person in peril. 


Defendants in such litigation often 
invoke the doctrine of proximate 
cause, claiming that the act of the 
rescuer was an independent interven- 
ing cause, but the courts are prone to 
deny defendants relief on this ground. 
The doctrine of assumption of risk is 





also interposed as a defense against a 
rescuer’s right of recovery, and while 
it frequently arises in cases of in- 
juries to employees it is by no means 
limited to the master and servant re- 
lationship. The last clear chance or 
subsequent negligence doctrine is also 
frequently involved in rescue cases, 
and is invoked to excuse the possible 
contributory negligence of or assump- 
tion of risk by the rescuer. Often a 
recovery by a rescuer is resisted on the 
theory that the rescuer was guilty of 
contributory negligence in letting a 
child get into a position of peril. 


There seems to be a general feeling 
that while one may be justified in ex- 
posing himself to danger in an at- 
tempt to rescue another human being 
from imminent peril, such justifica- 
tion will not extend to rescue of per- 
sonal property, and there is respect- 
able authority sustaining that view. 
In making a distinction between an at- 
tempt to save life and an attempt to 
save property, the rule of such author- 
ities is based on the premise that the 
danger of personal injury is not war- 
ranted in an attempt to save mere 
property which may be replaced. 
Proper recognition is given to the 
common human impulse to preserve 
property from danger of destruction, 
and when such danger is created as a 
consequence of negligence of a per- 
son the further injury to the rescuer 
is visited upon the negligent one in 
compelling him to respond in damages 
for such injury. 


RECENT AUTOMOBILE DECISIONS AND 
PRESENT JURY TRENDS. Allen Whit- 
field, Des Moines, lowa. 


HE most outstanding contrast 

between 1941 and the present sit- 
uation in the field of automobile liti- 
gation is the extent to which old land- 
marks and old standards with respect 
to measure of damages are being chal- 
lenged as a result of the changing 
times. Inflation in the business world 
is being reflected in the increased ver- 
dicts and damages which are being 
approved by the courts. Lawyers for 
both plaintiffs and defendants in auto- 
mobile litigation during the past four 
years have noted increased damages 
in reference to property items as a 
result of rising costs of replacement 
and repair. It is now apparent that 
juries may be permitted greater lee- 
way in valuing the intangible elements 
properly a part of the measure of 
damages such as pain and suffering, 
disfigurement, scars, etc. The prece- 
dents found in the decided cases of 
the twenty years preceding 1941 will 
operate to slow down the trend to- 
ward increased verdicts. 
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One cannot help but be impressed, 
in examining the recent automobile 
cases, with the continued trend on the 
part of courts of last resort to ap- 
prove trial court action resulting in an 
increasingly large percentage of cases 
going to the jury. Looking backward 
to the historical precedents as to the 
functions of the trial judge and the 
jury, it is evident that the functions 
ot the jury have been enlarged con- 
tinuously. 


The decision of the Eighth Circuit 


‘Court of Appeals, in the case of 


United States vs. Klein, 24 CCH 
Automobile Cases 335, 153 Fed. Rep. 
(2d) 55 (1946) opens a Pandora’s 
box for additional litigation. Under 
its common law right of rein.burse- 
ment the United States attempted to 
recover for medical expenses and 
compensation it had paid to an in- 
jured CCC enrollee. The court de- 
nied recovery, holding that payments 
made to CCC enrollees are in the na- 
ture of gratuities. 


The Federal government now is 
making payments to returned G.I.’s 
under educational and on-the-job 
training programs. If they are in- 
volved in automobile accidents they 
have a legal right to assert claims for 
damages against the individuals caus- 
ing them. If payments made by the 
United States to returned G.I.’s are 
gratuities, then it is questionable 
whether those under on-the-job train- 
ing programs are entitled (a) to in- 
clude government subsidy payments 
as part of their earning power in de- 
termining damages, or (b) to claim 
compensation benefits beyond that 
which would be due under the wage 
scale program which the private em- 
ployer is specifically responsible to 
pay. In the case of compensation 
claims the issue is whether or not the 
private employer must assume the 
burden of paying workmen’s compen- 
sation insurance based upon a payroll 
which includes not only the moneys 
which the employer expends himself, 
but also the additional expenditures 
made by the United States as part of 
on-the-job training programs. If the 
private employer cannot be charged 
with the compensation premiums 
based upon the on-the-job training 
program payments to G.I. employees, 
and the United States does not pay 
such premiums, then insurers would 
be compelled to assume liabilities in 
excess of the liabilities for which they 
have been able to collect a regular 
premium. 


Courts appear to be tightening up 
the responsibilities of insurance com- 
panies to pay the insurable limits of 
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their policies before requiring contri- 
bution from the insured. A recent 
case in which the insurance company 
was held not to have conducted the 
settlement negotiations in good faith 
(Papke, Spec. Admx. vs. American 
Automobile Insurance Company, 24 
CCH Automobile Cases 754, Wiscon- 
sin 1946) illustrates the procedure 
by which persons with insurance are 
narrowing down the extent to which 
they can be required to contribute to 
damage settlements until after the in- 
surance carrier has paid to policy 
limits. 
ee @ 


LIABILITY UNDER MAINTENANCE AND 
USE CLAUSE INCLUDING LOADING 
AND UNLOADING. Arthur Sebastian, 
Columbus, Ohio. 


HE insuring agreements of the 

standard automobile policy con- 
tain a provision “to pay on behalf of 
the insured all sums which the in- 
sured shall become obligated to pay 
by reason of the liability imposed 
upon him by law for damages .. . 
caused by accident and arising out of 
the ownership, maintenance or use of 
the automobile.” After it has been 
determined that an accident has oc- 
curred the next test for determining 
whether or not there is coverage un- 
der the policy is to inquire whether 
or not the accident arose out of the 
“ownership, maintenance or use” of 
the insured motor vehicle. The words 
are broad and accordingly have re- 
ceived a sweeping interpretation. 
There have not been a sufficient num- 
ber of decisions thereon to permit 
any real generalization. The courts 
continue to meet each situation as it 
arises without enunciating clear doc- 
trines applicable generally to an in- 
terpretation of the clause of the 
policy. 


In the usual policy there is a 
printed provision in the declarations 
that “the use of the automobile for 
the purposes stated includes the load- 
ing and unloading thereof”. It ap- 
pears not to have been the intention 
of the framers of this clause to ex- 
tend the coverage otherwise given. 
That is to say, a prerequisite to cover- 
age is a finding of the use of the auto- 
mobile. Whatever may have been the 
intention of the framers, the trend 
of recent decisions is to extend rather 
than limit the coverage afforded. 
Where “loading” begins and “unload- 
ing” ends is still the subject of con- 
troversy. The courts of last resort 
of Ohio and Utah have, in recent 
decisions, given the loading and un- 
loading provision a very broad in- 
terpretation. In Bobier vs. National 
Casualty Company and Columbia 
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Casualty Company, 143 O. S. 215,54 
N. E. (2d) 798, the Ohio court found 
the phrase “loading and unloading” 
ambiguous and gave it a construction 
favorable to the insured. In Pacific 
Automobile Insurance Company vs. 
Commercial Casualty Insurance Com- 
pany of New York, 161 P. (2d) 
423, the policy of the automobile in- 
surer was held to cover loss due to 
injuries sustained by a blind man who 
fell into a manhole while barrels were 
being unloaded from a truck onto the 
sidewalk, preparatory to being taken 
through the manhole to the basement 
of a building. 


Any attempt to reconcile the vari- 
ous decisions interpreting the mean- 
ing of “use” and “loading and un- 
loading” is impossible. Some of them 
are reconcilable as being particular 
applications of the so-called “coming 
to rest” rule, but other cases cannot 
be reconciled on this basis. 


The broad construction being 
placed upon the words “arising out 
of the use of” and the extension of 
the terms “loading and unloading” 
to include “delivery” are resulting in 
liability under automobile insurance 
policies beyond the risks contemplated 
by the framers of the policies. Since 
the problem of the limits of an auto- 
mobile liability policy most frequently 
arises between the general liability 
insurer and the automobile liability 
insurer, it would seem to be to the 
best interests of the respective com- 
panies, in view of the lack of uni- 
formity of court decisions, to clarify 
the policy provisions so as to fix the 
limits of their respective liabilities by 
definitely placing upon one or the 
other liability for acts beyond the 
physical’ removal of goods to or from 
a vehicle that may be necessary to a 
complete delivery. In the absence of 
some such agreement among the in- 
surers, the automobile policy could be 
clarified so as to confine liability with- 
in the points of a strict and narrow 
construction of loading and unload- 
ing, thus leaving the balance of the 
field to be covered by the general 
liability insurer. 


LEGAL QUESTIONS PRESENTED BY FI- 
NANCIAL RESPONSIBILITY STATUTES. 
Mark Townsend, Jersey City, New Jersey. 


N discussing legal problems pre- 

sented by the motor vehicle safety- 
responsibility laws we are in a field 
of administrative law. There is as 
vet no large body of decisions under 
these statutes, but the trend of all 
judicial opinions is to sustain every 
provision thereof as well within the 
police power of the state. Such Acts 
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are generally classified as “proof” of 
financial responsibility to pay dam- 
ages for future accidents (old law) 
and “security” to pay damages for 
past accidents (new law). 


They were the result of a survey 
and study by various state agencies 
and other associations of the causes 
of the great increase in motor vehicle 
accidents following the post-war peri- 
od between 1918 and 1925. Three 
plans were advocated as the subject 
of legislation to promote safer opera- 
tion of a motor vehicle, yet partly re- 
imburse the person so injured: (1) 
compulsory insurance; (2) a safety 
responsibility law; (3) a compensa- 
tion plan of insurance. The second 
plan was enacted into law in thirty- 
seven states between 1925 and 1935. 
The basic philosophy back of these 
laws is a warning to the driver that: 
(1) if he does not drive carefully, or 
is convicted of these violations, he will 
be required to prove evidence of fi- 
nancial responsibility or lose his priv- 
ilege of owning and driving a motor 
vehicle; (2) if because of his negli- 
gence he causes an accident, and fails 
to pay a judgment, his license will be 
revoked until he not only does so, but 
files proof for the future; (3) if he 
makes himself subject to this law he 
places himself in a class of drivers 
who are undesirable risks ; he will not 
only experience difficulty in securing 
insurance or a surety bond but will 
have to pay higher rates. 


Stringent enforcement of the early 
laws proved impracticable, and the 
“Security-Responsibility” plan was 
devised by the American Bar Associa- 
tion, American Automobile Associa- 
tion, American Mutual Alliance, and 
Association of Casualty and Surety 
Executives. A model bill requiring 
“security” for past accidents and 
“proof” for future ones was drafted, 
and has been adopted in a number of 
states. Such statutes require full re- 
ports to the proper state authority 
upon occurrence of an accident, re- 
gardless of fault. Security then must 
be deposited to pay damages arising 
out of the accident and proof of fi- 
nancial responsibility for future acci- 
dents must be given. Security may 
be in the form of an insurance policy, 
surety bond, cash or securities. 


Analysis of the two acts involves 
consideration of the legal nature of 
the license to drive or operate; con- 
stitutionality of license; revocation; 
and the contingencies invoking proof. 
Taking the New Jersey Act as a 
model the writer discusses report and 
failure to report an accident ; restrict- 
ed license feature of the Act; recov- 
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ery of final judgments; constitution- 
ality of foreign judgment provisions ; 
the fact that wrongful acts do not de- 
feat the statute ; hearings and appeals ; 
requirements of an insurance policy 
or bond to be accepted as proof or 
security ; effect of bankruptcy or in- 
solvency ; issuance of antedated poli- 
cies through fraud to cover past acci- 
dents; assigned risks feature of both 
types of law; and the constitutionality 
of security-responsibility law. 


He concludes that security laws 
clothe the commissioner with quasi, 
if not judicial, power. It is a serious 
question whether, in deputizing him 
to assess the amount of respective 
damages, without any hearing and the 
right of appeal by the aggrieved per- 
son in order to continue to drive an 
automobile, they do not violate the 
due process clause of the Federal 
Constitution. There are two conflict- 
ing views on the subject, and except 
for a few states the “Proof-Security” 
laws provide for such hearing and ap- 
peal. The motives which prompt the 
commissioner cannot be the subject 
of interrogation except upon impeach- 
ment proceedings. It appears to the 
writer that this is compulsory insur- 
ance under another name, and that 
$5,000-$10,000 policy limits seem in- 
adequate damages. He holds that we 
are at the threshold of a large field in 
administrative law, with the courts 
seeming to envisage well the real in- 
ward reasons and implications of the 
new policy, and trusts that the wis- 
dom of judges will find a way to pre- 
serve the service of accident insur- 
ance, contending that only by such 
means in new and ingenious forms 
can security-responsibility be contin- 
ued to meet the burden of liability. 


‘ 


JURISDICTION — WORKMEN’S COM- 
PENSATION ACTS — LONGSHOREMEN 
AND HARBOR WORKERS’ ACT—JONES 
ACT. Robert E. Coughlan, Baltimore, 
Maryland. 


UESTIONS involving the jur- 

isdiction of the Jones Act of 
1920, the Longshoremen and Harbor 
Workers’ Compensation Act of 1927, 
and the workmen’s compensation Acts 
of the several states have become in- 
creasingly troublesome of late years. 
The Jones Act was intended to en- 
large, and not restrict, the remedies 
of injured seamen. Industry in gen- 
eral had found workmen’s compensa- 
tion laws satisfactory. With the in- 
crease in commerce and navigation 
it became apparent that there was a 
field which was not covered satis- 
factorily by the Jones Act, and that 





had not been reached by the work- 
men’s compensation Acts of the 
states. The Longshoremen and Har- 
bor Workers’ Act was designed by 
Congress to fill the needed gap so 
that there would be no confusion and 
so that anyone who was _ injured, 
unless a crew member and hence a 
seaman, would have the benefit of a 
compensation Act. 


Many cases are cited in this paper 
indicative of the confusion which ex- 
ists. Justice Black, in a United States 
Supreme Court opinion holding that 
the state workmen’s compensation law 
governed in the case of a steelworker 
drowned when he was knocked from 
a barge in navigable waters, is quoted 
as follows: “Harbor workers and 
longshoremen employed in whole or 
in part upon the navigable waters are 
clearly protected by this Federal Act, 
but employees such as the decedent 
here occupy that shadowy area within 
which, at some undefined and unde- 
finable point, state laws can validly 
provide protection. This Court has 
been unable to give any guiding, defin- 
ite rule to determine the extent of 
state power in advance of litigation, 
and had held that the margins of 
state authority must be determined 
in view of surrounding circumstances 
as cases arise. . . . There is in the 
light of the cases referred to, clearly 
a twilight zone in which the em- 
ployees must have their rights deter- 
mined case by case, and in which 
particular facts and _ circumstances 
are vital elements.” 


Obviously from this statement it 
is absolutely impossible in such cases 
involving jurisdiction to do anything 
more than develop all of the facts 
which can possibly be developed, and 
see how the facts appeal to the trier of 
the facts hearing the case. The trend, 
as evidenced by decisions in the two 
recent cases of Travelers Insurance 
Company vs. Branham, and Travelers 
Insurance Company vs. McManigal, 
seems to be toward extending juris- 
diction of the Longshoremen and 
Harbor Workers’ Act. From the de- 
cisions of the highest courts of sev- 
eral states there does not seem to be 
any great tendency to enlarge or ex- 
tend the jurisdiction. They recognize 
and attempt to apply the doctrine of 
local concern. On the other hand there 
seems to exist a tendency on the part 
of the administrators of the Long- 
shoremen and Harbor Workers’ Act 
to extend their jurisdiction, rather 
than narrow or limit it. One of the 


greatest problems that seems to exist 
is whether the matter in question is 
one of local concern and therefore 
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within the jurisdiction of the local 
state laws, or whether it is in aid of 
commerce or navigation. The second 
problem is whether the particular in- 
dividual is or is not a seaman, 

The many cases here cited may aid 
the practitioner confronted with a 
jurisdictional question to find a guide 
to a correct solution. Chief among 
the factors to be considered are the 
location of the place where the acci- 
dent occurs, the duties to be per- 
formed and performed by the person 
injured, the relation of those duties 
to commerce and navigation, and the 
task or undertaking to be performed 
or undertaken and its relation to com- 
merce and navigation. By fully going 
into and developing all the facts, the 
problem in the individual case may 
be correctly answered. 


THE RIGHT OF A COMPENSATION 
CARRIER TO SUBROGATION AGAINST 
THIRD PARTY FOR INJURIES TO EM- 
PLOYEE AS THE RESULT OF TORT. Jo- 
seph W. Popper, Macon, Georgia. 

VERY state except New Hamp- 

shire, Ohio and West Virginia 
provides in its workmen’s compensa- 
tion laws for the right of the em- 
ployer or insurer to be subrogated to 
the rights of the employee against a 
third party wrongdoer. If an em- 
ployee injured by the negligence of a 
third party tort feasor can recover 
the full measure of his damages from 
the third party and also receives full 
workmen’s compensation, he would be 
“unjustly enriched.” If the view is 
accepted that workmen’s compensa- 
tion is a tax upon the ultimate con- 
sumer, and that the employee who re- 
ceives both compensation and dam- 
ages from a third-party wrongdoer 
would be unjustly enriched, it is right 
that the employer or insurance car- 
rier be entitled to subrogation. 


As outlined in this paper, there is 
considerable variation state by state 
in this field. The paper does not at- 
tempt to cover the situation arising 
when an employee is killed as a re- 
sult of an accident arising out of and 
in the course of his employment and 
also under circumstances wherein a 
third-party tort-feasor is liable. In 
many states compensation is not pay- 
able to the same person or persons 
who have the right to sue for the tor- 
tious death, and because of this many 
perplexing problems arise with refer- 
ence to the right of subrogation. Each 
state should make its compensation for 
the death of an employee payable to 
the same person or persons who have 
the right to sue for the tortious death, 
which would solve the problems of 
subrogation in death cases. 
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The methods by which the em- 
ployer or insurer undertakes to col- 
lect the amount of compensation paid 
raises other problems. In some states 
the wrongdoer is not liable to the em- 
ployer if a settlement is made with- 
out notice of the fact that the injured 
person has a compensable injury. This 
appears to be clearly wrong. A wrong- 
doer making even a casual investiga- 
tion of an accident could or should 
know whether the injured person was 
at the time engaged in and about the 
business of his employer. The wrong- 
doer should as a matter of law be 
charged with notice of the right of 
the injured person to compensation 
and the liability of his employer there- 
for. This might seem to prevent a 
wrongdoer from making an advan- 
tageous quick settlement, but if such 
a settlement is so advantageous the 
wrongdoer should be willing to reim- 
burse the employer or insurer. 


The writer does not favor the laws 
of those states which prevent an em- 
ployee from claiming workmen's 
compensation if and when he elects 
to sue the wrongdoer. The employee 
needs medical attention and compen- 
sation immediately upon the happen- 
ing of the accident, since to recover 
in a tort action months and sometimes 
years elapse. The employee should 
have the benefit of the immediate 
medical attention provided by the 
compensation Acts, and the immedi- 
ate payments due thereunder at the 
time he needs them most. The writer 
subscribes to the unjust enrichment 
theory and holds that in all cases the 
employer or insurer should be reim- 
bursed in the simplest possible man- 
ner for any payments made to an 
employee injured by a third party 
tort-feasor. Workmen's compensation 
laws started out to be uniform 
throughout the country; why should 
they not be made so in this respect? 


VIOLATION OF RULES AS A DEFENSE 
IN WORKMEN‘’S COMPENSATION 
CASES. Emerson Baetz, Alton, Illinois. 


N most jurisdictions the circum- 

stance that an injury or death in 
industry was sustained during, or 
even as the proximate result of, the 
violation of a working rule will not 
of itself bar an injured workman or 
dependents of a deceased workman 
from benefits of an applicable work- 
men’s compensation Act. Generally 
speaking rule violation can be said 
to be a defense to a claim for compen- 
sation only: (1) where it is such as 
to remove the employee for whose 
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death or injury compensation is 
sought from the scope of his employ- 
ment, and thus render the casualty 
not the result of an accident arising 
out of employment; (2) where it is 
such as to render the killed or injured 
employee guilty of wilful misconduct 
or similar fault which by the terms 
of the applicable statute results im 
forfeiture or diminution of the right 
to compensation; (3) where the rule 
violated is a safety rule, and by virtue 
of statutory provisions the compen- 
sation payable may be forfeited or 
reduced. 


The distinction of a rule which 
marks the boundary of a job and a 
rule which regulates conduct within 
the boundaries of a job should not be 
difficult of perception, and the con- 
clusion seems inescapable that in some 
of the cases the court’s reasoning has 
been warped by a disinclination to ac- 
cept the basic principle of workmen's 
compensation that an injured em- 
ployee is entitled to relief even when 
his injury results from his fault. 


While the diversity of result on 
similar facts so frequently encoun- 
tered in workmen's compensation de- 
cisions is equally present in cases un- 
der the wilful misconduct provisions 
of the statutes, certain principles have 
not been challenged: (1) that the 
words “wilful misconduct” or their 
equivalent mean something more than 
mere negligence and carelessness, and 
import an element of wantonness, 
recklessness and almost calculated 
disregard of the consequences; (2) 
that the gravity of the misconduct 
must be tested by its anticipated rather 
than its actual result; (3) that the 
injury must be the proximate result 
of the misconduct. Thus rule viola- 
tion may, but does not necessarily, 
constitute wilful misconduct as a de- 
fense to a claim. 


Provisions respecting violations of 
safety rules or failures to use safety 
appliances have received relatively in- 
frequent attention from the courts, 
probably because in many cases the 
questions attendant upon them are as- 
similated in the larger questions of 
scope of employment and wilful mis- 
conduct. 


Although all the elements necessary 
to the interposition of rule violation 
are present, it may be completely neu- 
tralized as a defense if the employee 
does not know of the rule or if the 
rule, even though posted and known, 
has been repeatedly violated with the 
acquiescence or tolerance of the em- 
ployer. 
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It is commonplace for compensa- 
tion Acts to contain provisions call- 
ing for their liberal construction, and 
the tendency of the courts at present 
is to give increasing heed to this ad- 
monition. Where liberality in favor 
of the injured workman is not pur- 
sued in the determination of disputes 
legislation may be forthcoming to 
correct the trend, as in England with 
respect to the scope of employment 
doctrine; and even where the court 
decisions are beyond criticism as 
fairly determining the lawmakers’ in- 
tent legislation may be expected to 
broaden the application of the law 
and reduce or eliminate the exceptions 
or conditions which defeat or diminish 
the right to compensation. This trend 
is evident with respect to the consid- 
erations which influence the interven- 
tion of rule violations as defenses to 
claims. While violations of rules still 
constitute an important segment of 
defenses to claims for workmen’s 
compensation, it appears to be a con- 
stantly diminishing segment. 


PULMONARY TUBERCULOSIS AS AN 
OCCUPATIONAL DISEASE OR ACCI- 
DENTAL INJURY. George H. Detweiler, 
Philadelphia, Pennsylvania. 


N the United States there is gen- 
I eral acceptance of the principle 
that the casualties of any business 
should be included in its cost account- 
ing, and charged as one of the ex- 
penses of production. The plan was 
applied to industrial injuries for some 
years, and today there is general legal 
application of the philosophy that 
there should also be compensation by 
the industry for occupational disease. 
Such legislation having been adopted 
there apparently began the process of 
attempting to gradually shift the en- 
tire burden of pulmonary tubercu- 
losis, a disease common to the general 
population, to industry. 


The protector of each state and 
commonwealth against such a devel- 
opment must be the workmen’s com- 
pensation board or industrial commis- 
sion charged with the administration 
and enforcement of occupational dis- 
ease legislation in the state. The law- 
yer becomes a vital part of the plan 
of administration ; it is his duty to see 
that there are searched out all of the 
causative factors of the case claimed 
upon, that the administrative officers 
may have full information upon which 
to base the proper decision on the 
presence or absence of causal rela- 
tionship to the origin of the pulmon- 
ary tuberculosis, or to the aggrava- 
tion of a pre-existing condition. 
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Our function is to collaborate with 
the medical profession, and insist that 
it bring itself up to date on this ques- 
tion of tuberculosis, because of its 
vital relationship to the business life 
oi our states. It is only through hav- 
ig our profession work diligently on 
the medical profession that this result 
can be achieved. By having collabor- 
ation of lawyers, physicians, employ- 
ers, and specialists on processing and 
sanitary conditions, we can clarify and 
classify as compensable and not com- 
pensable many of the cases of pul- 
monary tuberculosis. One of the 
points we make is that the lawyer 
must acquaint himself with the litera- 
ture, because he too often has as his 
apparent coadjutor a physician. The 
physician starts with preconceived 
notions instead of an open and 
searching mind, and this attitude it is 
our duty to have eliminated. Some 
doctors still hold to the theory that 
dust causes tuberculosis, when the 
modern specialist on pulmonary tuber- 
culosis is firm in his stand that infec- 
tion can come only from direct con- 
tact with the tubercle bacillus. 


Tuberculosis as an accidental in- 
jury, as against tuberculosis as an oc- 
ctipational disease, is not considered 
very seriously today by experienced 
physicians; they hold that trauma to 
the lungs does not in itself initiate 
tuberculosis. The bacilli are latent in 
the tissues injured, and the disease 
may arise as the result of the injury. 
Attorneys handling such cases should 
insist upon examination by an expert, 
with a report from him on the pos- 
sible relationship of the disease to the 
accident, either as an aggravating 
factor or as lighting up a hitherto 
latent condition. Working conditions 
should be carefully studied, and dis- 
abilities of the person during the prior 
few years should be determined and 
their causes learned. When physicians 
learn conditions, they often are re- 
lieved of any uncertainty about cas- 
ual factors. 
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TERMINATION OF LIABILITY UNDER 
PUBLIC OFFICIAL BONDS. Theodore L. 
Sedwick, Detroit, Michigan. 


NDER what circumstances does 

the surety cease to be liable for 
any further acts of a public officer 
whom it has bonded as principal? 
Much of the law respecting public 
official bonds is handled by statute, 
and statutes of various states are not 
uniform. Within a state laws regard- 
ing different classes of public officers 
vary. A note of caution should be 
sounded that a situation in any given 
state deserves first a careful review of 
the statute law. 


The matter of the termination of 
the surety’s liability can be roughly 
grouped in two major topics: (1) 
where the surety’s and the official's 
liability terminate coincidentally ; (2) 
where the surety’s liability terminates 
without regard to the termination of 
the principal’s responsibility as a pub- 
lic officer. 


Under the first topic the tenure of 
a public office may cease for a variety 
of reasons—the end of the term for 
which the officer was elected or ap- 
pointed ; the officer’s resignation ; the 
officer’s abandonment of office, his 
death, disqualification, or ouster. 
When an officer is not succeeding him- 
self the end of his term may or may 
not mark the termination of liability 
under his official bond. The Ameri- 
can rule has been established that an 
officer may resign, if his resignation 
is accepted, and upon effective resig- 
nation bond liability terminates ; stat- 
ute law often requires him to hold 
office until his successor qualifies, and 
he may be charged with responsibility 
until that time. Upon abandonment 
it has been held that the liability of 
the officer’s bond terminates except as 
to liability incurred prior to abandon- 
ment. Automatic termination of the 
surety’s liability has been held to oc- 
cur in the event of the officer’s death. 
Termination of surety’s responsibility 
has been held to occur upon disquali- 
fication of the officer. Disqualification 
or ouster can be the result of the 
surety initiating procedure to relieve 
it from liability. 


Involved under the second topic 
would be the following situations: 
where the surety has been released 
by cancellation, by special statute, 
ordinance or order, by substitution 
of new bond, by expiration of time 
fixed in the bond, by end of special 
duties, or such material alteration of 
the bond or officer’s duties as amount 
to a discharge. In the case of an offi- 
cer holding over the surety is faced 
with three possibilities: (1) the bond 
may be so positive or the term of 
office so definite that at the end of the 
time fixed in the election or appoint- 
ment liability terminates for future 
acts; (2) the surety may be in a 
jurisdiction which will hold him for 
a reasonable time after the expiration 
of the term, placing the burden on 
the particular official’s supervisory 
officer or board to oust him or take 
the consequences on failure to requal- 
ify; (3) the surety may be in a juris- 
diction that regards the interests of 
the public paramount and, despite the 
failure of supervisory officers or 
boards to take proper action, surety’s 
liability may extend indefinitely. As 














to release of surety by cancellation it 
is safe to assume that in the absence 
of a statute approving or prescribing 
the right to cancel, once on a bond 
of a public official a surety may not 
relieve itself of further liability by 
serving notice that it intends to be 
liable for no further acts. Many 
states by statute specifically provide 
for retirement by the surety from its 
obligation. Sureties have been re- 
leased by special statutes or orders 
where particularly difficult situations 
arise. 


The author, executive secretary of 
Standard Accident Insurance Com- 
pany, Detroit, makes a thorough sur- 
vey of cases concerned with his 
points. 
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GOVERNMENT CONTRACTS — THE 
OUSTING OF JUDICIAL CONTROL BY 
CONTRACTING AGENCIES. Alexander 
M. Heron, Washington, D. C. 


HE principal volume of construc- 
tion of all kinds in the United 
States has been carried on for the last 
decade by the Federal government, 
and there is no assurance that any 
immediate change is likely in this re- 
gard. Under the requirements of the 
Miller Act all construction contracts 
are required to be secured as to per- 
formance by a bond with good and 
sufficient surety. The surety is liable 
under the terms of its bond for the 
contractor’s defaults. The terms of 
the bond are so broad that, as a prac 
tical matter, the measure of its lia- 
bility is to be found in the contract. 
Not only is this true but, under the 
contract provisions, the contracting 
agencies have reserved to themselves 
the power to make substantially all 
of the determinations as to the extent 
£ the contractor’s liability, and con- 
sequently that of the surety. These 
provisions have been sustained in the 
courts, so that now the almost ex- 
clusive forum for the determination 
of practically all of the controversies 
between government agencies and 
contractors under government con- 
tracts is in the agency which made the 
contract. 


Provisions which authorize deter- 
mination by the architect of a wide 
variety of questions, or the determin- 
ation by engineers and surveyors of 
measurements and quantities, are of 
common usage in construction con- 
tracts. They have had the support of 
judicial interpretation and enforce- 
ment for a long time past. Similarly 
the authority of arbitrators, which is 
somewhat broader, has become estab- 
lished as well as limited by judicial 
decision, especially with respect to its 
encroachment on the function of the 
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courts. From this origin come those 
provisions in government contracts 
which authorize determination of dis- 
putes by the government officers des- 
ignated in the contract. 


The decisions reviewed in this 
paper—of the cases which sanction 
the determination of disputes by the 
contracting agency, the exclusive 
character of the appeal procedure pro- 
vided in the contract, and the controll- 
ing provisions of the standard form 
of contract—have established beyond 
any question the authority of the gov- 
ernment representative to determine 
between the government and the con- 
tractor all disputes of fact and pos- 
sibly disputes of law as well, certain- 
ly to the extent of determining whe- 
ther an adjustment is equitable. No 
review of the contracting officer’s de- 
cision exists except that of the head 
of the department involved, and his 
decision is final unless it is so grossly 
erroneous or negligent as to imply 
bad faith, or unless it is in fact frau- 
dulent. As a consequence the con- 
tracting agencies have almost entirely 
ousted the power of the courts to re- 
view their conduct of contract mat- 
ters, and what remedy or restraint is 
attained in this field must come from 
legislative supervision. 


PRIMARY LIABILITY AS BETWEEN 
OVERLAPPING COVERAGES. Edward I. 
Taylor, Hartford, Connecticut. 


HIS discussion contemplates the 

existence of two policies of in- 
surance covering the same risk, one 
of which contains a provision relating 
to the effect of other insurance upon 
the liability of the insurer, and the 
other a stipulation that in the event 
of other insurance the insurer shall 
be liable for no greater sum than the 
excess of the face amount of the 
other policy, and also those situations 
where both policies contain “other 
insurance” clauses as to excess cover- 
age. It is not intended to consider, 
except incidentally, cases where both 
the policies involved are casualty poli- 
cies or where one is a casualty policy 
and the other is a fire or inland ma- 
rine policy. 


There is agreement on a set of 
guiding principles which covers over- 
lapping of inland marine policies and 
most other policies issued by fire in- 
surance companies. There is an agree- 
ment among fire insurance companies 
applying to the dwelling and contents 
form dealing with a 10% optional 
coverage both on and off the premises. 
There are rules for handling non- 
concurrent apportionments. 
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There are two propositions no 
authority is likely to dispute in this 
field: (a) any doubt or ambiguity 
concerning the meaning of the “other 
insurance” clauses must be resolved 
against the insurer; (b) “other in- 
surance” clauses exempting insurer 
from liability, if there is other in- 
surance against the same risks, means 
other insurance taken out by the 
named insured, and not by a third 
party without the knowledge or con- 
sent of the named insured. 


To deal with all of the types of 
policies and all of the situations which 
may arise under them would require 
many volumes. Questions most fre- 
quently arise between floater or “spe- 
cific” policies and bailee customers’ 
policies. With respect to customers’ 
property there are two types of poli- 
cies available to a bailee. One covers 
the liability imposed by law or by 
contract on the bailee for loss or 
damage to customers’ property in his 
possession; the other covers direct 
loss or damage to property for ac- 
count of the customer. Where both the 
customer and the bailee have insur- 
ance, each policy containing the “other 
insurance”’ clause, and one policy is a 
floater type and the other specific, 
the specific policy must bear the loss. 


It is apparent that no rule can be 
established from which may be deter- 
mined under all circumstances and 
under all types of policies which pol- 
icy must primarily bear the loss. In 
cases not covered by the “guiding 
principles,” policies of specific insur- 
ance generally have primary liability 
over floater, blanket, or reporting 
cover policies; as between two or 
more specilic policies the one that 1s 
more specific has primary liability ; as 
between floater, blanket and report- 
ing cover policies all are equally liable 
and should contribute. Under some 
circumstances blanket policies may be 
specific as to one gr more items; be- 
tween a blanket policy not providing 
specific coverage on one or more items 
and a blanket policy which does pro- 
vide specific coverage on items of 
property lost or damaged, as to that 
loss the policy containing the specific 
coverage is primary. Merely because 
a policy is blanket does not mean that 
it is not specific insurance as to the 
particular loss involved. 


The one thing that can be stated 
with certainty is that the courts are 
never going to construe “other insur- 
ance” clauses so as to deprive the in- 
sured of any coverage under any of 
the policies where the other insurance 
has been procured by someone other 
than the claimant, and without his 
knowledge and consent. 
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FULL COVERAGE 





AVIATION LIABILITY 
INSURANCE 


HE purchaser of an airplane as- 

sumes more potential liability per 
dollar of investment than he could 
take on with the ownership of any 
other type of property. The smallest 
plane is capable of killing dozens of 
people if it should fall into a crowd, 
or it could start a conflagration of 
fantastic proportions. State laws and 
the courts lean toward the theory that 
the owner of a plane should be com- 
pletely responsible for any damage 
done as a result of his operation of 
the aircraft. 


The man who can afford to operate 
an airplane is likely to recognize the 
need for insurance to protect him 
from damage suits, but he may not 
realize the necessity for high limits of 
liability on his policies. He is accus- 
tomed to thinking in terms of auto- 
mobile liability where death and prop- 
erty damage claims are limited to a 
small number of people and the cost 
of repairing or replacing one or two 
cars. 


Aviation public liability insurance 
protects against loss due to injury or 
death to members of the public. Dur- 
ing the past couple of years there have 
been two cases where small privately 
owned planes have collided with air- 
liners. Such a collision could result 
in death to a large number of passen- 
gers on the airliner and the private 
plane owner might be held respon- 
sible. 


The airplane propeller is a frequent 
cause of injury and death. A mo- 
ment of inattention on the part of the 
pilot, or failure to warn persons un- 
familiar with propeller hazards, may 
cause a jury to decide that the pilot 
was negligent and consequently re- 
sponsible for an accident. 


Alert insurance men recommend 
that their policyholders buy limits of 
at least $50,000-100,000 on all avia- 
tion public liability policies. The 
operator of a large plane, or a wealthy 
company, would carry higher limits 
because of the natural tendency of 
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people to sue for large amounts when 
the defendant has a lot of money. 


Liability for injury or death to 
passengers is always insured separate- 
ly from the public liability. This sep- 
aration is necessary because the num- 
ber of passenger seats may vary from 
two per plane to eight or ten in a 
privately owned ship, and scheduled 
airliners are now being built to carry 
sixty passengers. When passengers 
are carried as an accommodation, and 
without paying any fare, the liability 
of the aircraft operator for an acci- 
dent will probably depend upon whe- 
ther or not he was negligent. 


The liability of an airline for the 
safety of its passengers greatly ex- 
ceeds that of the private pilot. The 
fact that an accident occurs to an air- 
liner is accepted for all practical pur- 
poses as evidence that there was negli- 
gence. In February of 1943, a sched- 
uled airliner was in collision with an 
Army bomber near Palm Springs, 
California, and crashed, killing all the 
passengers and crew. Testimony at 


the C. A. B. inquiry indicated that the’ 


pilot of the Army bomber was at- 
tempting to signal the co-pilot of the 
airliner, who was an acquaintance. 
The C. A. B. report indicated that the 
flight of the transport was in accord- 
ance with the Civil Air Regulations, 
and there was no evidence that the 
airline pilot knew of the Army pilot’s 
intention to fly close and signal the 
co-pilot. Neither was there any evi- 
dence that the co-pilot had agreed to 
any arrangement which would have 
violated either the Civil Air Regula- 
tions or good practice. 

In spite of this finding of the C. A. 
B., and of comparable testimony dur- 
ing the trial, the airline was held liable 
for damages in excess of $50,000 for 
the death of one of the passengers. 
Here is a case where the evidence 
made it appear that the airline had 
taken every possible precaution, but a 
finding of the liability seems to have 
been based on the possibility that the 
co-pilot of the airliner had talked with 
the Army pilot the night before about 
signalling each other while in the air. 


A falling aircraft can cause proper- 
ty damage far greater than that re- 








sulting from the immediate impact. 
A few years ago an airplane was on 
a test flight over Seattle, Washington, 
and crashed onto a large packing 
plant. More than 20 employees of the 
factory were killed and the damage to 
the packing plant in the resulting fire 
amounted to almost half a million 
dollars. Even small planes may carry 
50 or 100 gallons of gasoline and a 
crash can scatter flaming gasoline over 
a wide area. Such a crash might also 
disrupt automatic sprinkler systems, 
and a million dollar plant could be 
ruined by an airplane which had cost 
a tenth of one percent of the value 
of the factory. 


A corporation or private flier who 
regularly carries customers and 
friends may wish to avoid trouble- 
some discussion of liability for acci- 
dents. He can purchase “admitted 
liability” insurance, which is a form 
of accident insurance on the guest 
passengers. The policy provides for 
the payment of certain fixed sums in 
case of death or injury to passengers, 
provided that the claimants will sign 
a full release of liability. It is cus- 
tomary to write an amount of legal 
liability coverage equal to the amount 
of admitted liability coverage. If the 
claimant will not sign a release in 
return for the admitted liability pay- 
ment, the admitted liability coverage 
hecomes primary insurance for legal 
liability, and the combined limits are 
available as legal liability coverage. 


Insurance companies as well as poli- 
cyholders must become accustomed to 
high limits of liability when thinking 
of aviation coverages. The owner of 
a small plane carrying three passen- 
gers in addition to the pilot, would 
reasonably ask for $50,000-100,000 
public liability insurance, $100,000 
property damage coverage, and $50,- 
000 protection on each of the three 
passenger seats. This produces a total 
of $350,000 liability for the sort of 
plane which might be operated by a 
small corporation or business man. A 
minimum capacity of $500,000 ap- 
pears necessary for a casualty com- 
pany to enter the aviation field, and 
a capacity in the millions is needed to 
protect the liability of scheduled or 
feeder airlines. 








or 
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405, NOVEMBER MEETINGS SCHEDULED. Among the meet- 
ings of general insurance interest scheduled for 
November are the following: National Fire Waste 
Council, Washington, D. C., November 1; Industrial 
Hygiene Foundation, Pittsburgh, November 6-8; Na- 
tional Associatioin of Mutual Insurance Companies, 
Buffalo, November 11-14; Federation of Mutual Fire 
Insurance Companies, Buffalo, November 11-14; Mu- 
tual Ad-Sales Conference, Buffalo, November 11-14; 
American Institute of Actuaries and Actuarial 
Society of America, Cincinnati, November 11-13; 
American Institute of Marine Underwriters, New York, 
November 14; Casualty Actuarial Society, New York, 
November 22. ° 

406, PENNSYLVANIA REPLACEMENT COST COVER. Insur- 
ance Commissioner Gregg L. Neel of Pennsylvania has 
notified all interested insurers of the Department's 
willingness to approve the so-called replacement 
cost endorsements. He points out that while the 
Department cannot insist upon uniformity, it would 
prefer that a meeting of minds be reached by such 
insurers to the end that all will submit one form 
rather than to ask the Department to approve a mul- 
tiplicity of submissions, which will be essential- 
ly the same and yet vary in language. 





407. HJERMSTAD HEADS MINNESOTA MUTUALS. Hjalmar L. 
Hjermstad, president, Citizens Fund Mutual Fire In- 
surance Company, Red Wing, Minnesota, was elected 
president of the Minnesota Association of Mutual 
Insurance Companies at the organization's annual 
meeting held October 1 in Minneapolis. 





408, SAWYER BROKERS' DIRECTOR. E. W. Sawyer, in ad- 
dition to his previous affiliation with the National 
Association of Insurance Brokers, Inc., as counsel, 
has assumed the duties of executive director. His 
new duties will involve programming and directing 
the Association's expanded activities and inter- 
ests. He will continue his private law practice, 
but has announced termination of his association 
with the law firm of Watters, Cowan and Baldridge 
of New York City. 





409. ANNOUNCE N. A. I. C. COMMITTEE APPOINTMENTS. 
Superintendent Robert E. Dineen of New York, presi- 
dent of the National Association of Insurance Comn- 
missioners, has announced the substitution of James 
M. McCormack, Tennessee, for Newell R. John- 
son, Minnesota, as vice chairman of the Executive 
Committee on the list of N.A.I.C. officers and com- 
mittees recently released. Chairmen of some of the 
more important committees earlier appointed by Mr. 
Dineen are: Fire and Marine, J. Austin Carroll, Rhode 
Island; Examinations, Newell R. Johnson, Minnesota; 
Laws and Legislation, Maynard Garrison, California; 
Social Security, Charles R. Fischer, Iowa; Taxation, 
Donald R. Hodder, Nebraska; Unauthorized Insurance, 
George Benjamin, South Carolina; Valuation of Se- 
curities, Robert E. Dineen, New York; Workmen's Comn- 
pensation, William P. Hodges, North Carolina. Chair- 
men of special committees of the Association are: 
Federal Legislation, Charles F. J. Harrington, Mas- 
sachusetts; Multiple Coverages, Charles F. J. Har- 
rington, Massachusetts; and Interstate Rating and 
Irregular Underwriting Practices, David A. Forbes, 
Michigan. 





410, NAIC CENTRAL OFFICE. The National Association 
of Insurance Commissioners will not act on the pro- 
posal to establish a central office until the June, 
1947, meeting of the Association, according to a 
letter sent to all members by. Superintendent of In- 





surance Robert E. Dineen of New York and J. Edwin 
Larson, state treasurer of Florida, president and 
chairman respectively of the organization's Execu- 
tive Committee. 


411, NEW MUTUAL AGENTS' ORGANIZATION. J. M. Zach- 
ary, Greenville, S. C., has been named president of 
the newly-formed Mutual General Agents Association, 
an affiliate of the National Association of Mutual 
Insurance Agents. W. J. Perryman, Birmingham, Ala- 
bama, is secretary; Perry Moses, Sumter, S. C., is 
treasurer. 





412, NEW CASUALTY CARRIER. Incorporation papers 
have been filed with the New Hampshire Secretary of 
State for the creation of the New Hampshire Indem- 
nity Company. James D. Smart is president of the 
new carrier which will be affiliated with the New 
Hampshire Fire Insurance Company. 





413. CARVALHO DIES. Bertram N. Carvalho, Chairman, 


Metropolitan Fire Reassurance Company of New York 
died October 3, at Paris, Virginia. 


414, FIRE CARRIER DISSOLVED. The Atlantic City Fire 
Insurance Company, Atlantic City, New Jersey, has 
been dissolved. The company was organized on July 
8, 1902, under the laws of New Jersey and has con- 
fined its business to the New Jersey territory. 


415, OREGON ASSIGNED RISK PLAN. A total of 1,816 
new and renewal risks applied for coverage under 
the Oregon automobile assigned risk plan during 
the first six months of 1946, according to the 
semi-annual report of Manager L. M. Koon. Of the 
total applications made, 1,000 new assignments were 
— and 527 were renewals, for a total of 
9 . 








416, MUTUAL AGENTS ELECT BOWKER. Dana R. Bowker 
of Portland, Maine, was elected president of the 
Mutual Insurance Agents' Association of New Eng- 
land at the organization's fifth annual meeting 
held in Boston on October 4 and 5. 





417. ARIZONA APPROVES FLOOR PLAN COVER. Roy B. Rum- 
mage, Director of Insurance of the State of Arizona, 
advises that the Corporation Commission of that 
state has ruled that companies doing business in 
Arizona are authorized to issue inland marine forms 
of policies to cover property for sale while in the 
possession of dealers under a floor plan or any 
Similar plan under which the dealer borrows money 
from a bank or other lending institutions with which 
to pay the manufacturer. 








418, COMPANIES MERGED. The Empire Mutual Casualty 
Company of New York City has announced that as of Sep- 
tember 30, 1946, it took over all the assets of the 
Mutual Casualty Insurance Company of New York, re- 
insured all of the latter company's business in 
force, and assumed all of its liabilities. 





419, DEAVITT DIES. Edward H. Deavitt, president of 
Green Mountain Mutual Fire Insurance Company and 
former Vermont Insurance Commissioner, died recent- 
ly at Montpelier. He was 74 years old. 








420. BLUE CROSS MEMBERSHIPS. With the addition of 
more than 1,258,000 new members to the rolls of the 
Blue Cross plans in the United States and Canada 
during July, August and September the total member- 

oe hn eal an all time high of 24,390,763 as of 
ctober 1. 
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421, ILLINOIS MUTUALS REELECT KENNICOTT. The I1lli- 
nois Association of Mutual Insurance Companies at 
its 43rd annual meeting held at Springfield, Octo- 
ber 8-9, reelected the following officers: presi- 
dent, H. L. Kennicott, Chicago, secretary, Lumber- 
mens Mutual Casualty Company; vice president, Rus- 
sell W. Brooks, Stronghurst, secretary, Stronghurst 
Mutual County Fire Insurance Company; treasurer, 
James T. Wise, Sadorus, secretary, Pesotum Town- 
ship Mutual Fire Insurance Company. H. P. Hostet- 
ter, Mount Carroll, secretary, Mount Carroll Mu- 
tual Fire Insurance Company, retired after seven 
years' service as secretary to the association and 
was succeeded by Donald A. Tripp, Belvidere, sec- 
retary, Illinois Mutual Fire Insurance Company. 


422, GILLIAMS NAMED NAUA BOARD CHAIRMAN. John F. 
Gilliams, president of the Camden Fire Insurance 
Association, has been elected chairman of the Board 
of Directors of the National Automobile Underwriters 
Association. New vice chairman of the board is 
Ellis H. Carson, assistant United States manager 
of the Royal-Liverpool group. 





423. HUTCHISON HEADS MILLERS OF HARRISBURG. Chas. 
M. Hutchison on October 9 was elected president of 
the Millers Mutual Fire Insurance Company of Har- 
risburg, Pennsylvania, with which he has been iden- 
tified for more than a quarter of a century. He 
succeeds the late H. V. White of Bloomsburg, Penn- 
sylvania. 





424, BLESER DIES. Walter Bleser, secretary of the 
Manitowoc County Mutual Fire Insurance Company for 
the past 28 years, died on October 8 of a heart at- 
tack. He was also director of the Wisconsin Asso- 
ciation of Mutual Insurance Companies. 


425, MICHIGAN STOP-LOSS COVER. The Insurance Con- 
missioner of Michigan has the statutory right to 
review and regulate rates charged for so-called 
"stop-loss" coverage provided workmen's compensa- 
tion self-insurers, according to an opinion of the 
Michigan attorney-general. The opinion cites the 
statutory provisions requiring departmental ap- 
proval for compensation rates charged by direct 
writing carriers, together with the provisions by 
which an employer might be granted permission to 
assume his own compensation risk. 


426. REAFFIRMS BELIEF IN STATE REGULATION. The Ex- 


ecutive Committee of the Health and Accident Under- 
writers Conference following a poll of its 136 men- 
ber companies on October 9 announced reaffirmation 
of its belief in State regulation of the health and 
accident insurance business. The executive com- 
mittee directed the general counsel of the confer- 
ence to distribute a study of existing laws vesting 
regulatory authority of the health and accident 
insurance business in State insurance departments, 
which study includes recommendations for such addi- 
tional legislation as may be necessary to meet the 
requirements of Public Law 15. 


427. SEPTEMBER FIRE LOSSES. Preliminary estimates 
of the National Board of Fire Underwriters place 
September, 1946, fire losses at $40,256,000 an in- 
crease of 24% over September, 1945. Fire losses in 
the United States for the first nine months of this 
year are up $84,591,000 over the corresponding 
period last year. Estimated fire losses by month: 








1945 1946 

5 err $ 44,865,000 $ 49,808,000 
itp ae ere 41,457,000 51,759,000 
ree eee 40,876,000 53,252,000 
rer ee 37,950,000 52,153,000 
Ec aig. dh ch aan a Gaaeiave eran 34,153,000 46,094,000 
CO eee eee 34,090,000 44,240,000 
Or 34,054,000 40,998,000 
a. piwEddaaweweus arp Pees 
eee oe 32. 20 40.256 ,000 

MEE ocawecivaers $333,988 ,000 $418,579,000 


428, MEDICAL CARE NAMES SHRIVER. The election of 





L. Howard Shriver, Cincinnati, as president of Asso- 
ciated Medical Care Plans, Inc., national organiza- 
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tion of prepaid medical plans, has been announced. 
He is president of Ohio Medical Indemnity, Inc., 
Columbus, and former president of the Ohio State 
Medical Association. Other officers chosen were 
William M. Bowman, executive director, California 
Physicians' Service, vice president; Norman M. 
Scott, executive director, Medical-Surgical Plan, 
New Jersey, treasurer; and Jay C. Ketchum, execu- 
tive director, Michigan Medical Service, secretary. 


429, LIMITATION ENDORSEMENT. The Compensation In- 
surance Rating Board has notified casualty insurance 
companies operating in New York of the necessity 
to attach the limitation of remuneration endorse- 
ment to every workmen's compensation policy out- 
standing on October 1. The endorsements place cer- 
tain obligations on the policyholder with respect 
to record keeping if he is to benefit by compliance 
with the provisions of the manual rules, and the 
policyholder should therefore be on notice with re- 
spect to such obligations. 


430. CHICAGO SELECTED FOR NFPA MEETING. Decision 
has been made to hold the 5lst annual meeting of 
the National Fire Protection Association in Chi- 
cago, May 25-29, 1947. The 1947 meeting was orig- 
inally scheduled for San Francisco. 


431, CANADIAN FIRE LOSSES. Estimated Canadian fire 
losses for September, 1946, totaled $2,516,900 ac- 
cording to the Monetary Times, compared with §6,- 
773,050 in the same month last year. Losses for the 
first nine months of 1946 are estimated at $44,- 
982,955 against $50,076,264 during the same period 
in 1945. 





432, WEST VIRGINIA MUTUALS. N. S. Arbuckle, secre- 
tary of the Farmers Home Fire Insurance Company, 
Lewisburg, West Virginia, was reelected president 
of the West Virginia Association of Mutual Insur- 
ance Companies at the organizations’ annual meet- 
ing held at Clarksburg on October 17. 


433, MUTUAL AGENTS NAME CHANDLER. Sam Chandler, Ma- 


con, Georgia, was elected president of the National 
Association of Mutual Insurance Agents at the or- 
ganization's annual meeting held in New York City, 
October 14-16. Other officers named include: vice 
president, B. G. Sager, Cleveland; H. H. Murray, 
Jr., Raleigh, N. C.; H. Howatt, Springfield, 
Massachusetts; J. E. Magnus, Chicago; J. C. McGee, 
Jackson, Mississippi; secretary, J. W. Barker, 
Nashville, Tennessee; treasurer, J. H. Kroll, Wash- 
ington, D. C., and executive secretary, P. F. Bald- 
win, Washington, D. C 





434, LABRUM NAMED A.B.A. CHAIRMAN. J. Harry Labrun, 
Philadelphia, was elected chairman of the insurance 
section of the American Bar Association at the or- 
ganization's annual meeting held at Atlantic City, 
October 28-31. He succeeds V. J. Skutt, Mutual 
Benefit Health and Accident Company, Omaha, Ne- 
braska. Thomas Waters, Jr., New York City, was 
named first vice chairman and Henry W. Nichols, New 
York City, 2nd vice chairman; and John F. Handy, 
Massachusetts Mutual Life Insurance Company, Spring- 
field, Massachusetts, was reelected secretary. 


435, QUERY BROKERS ON COMMINGLING. Deputy Superin- 


tendent Carl Typermass of New York has written all 
brokers who have indicated on their application for 
renewal license that they do not maintain a sepa- 
rate bank account for premiums, calling attention 
to Section 125 of the Insurance Law which provides 
that funds received or colkected by such broker 
shall not be mingled with his own funds without the 
express consent of his principal. The question was 
inserted in the application for the purpose of gath- 
ering information to guide the department in its 
consideration of the submission of legislation to 
the next Assembly. 








436. CANADIAN WAR RISK REFUND. The Canadian Depart- 
ment of Finance has announced that authority has 
been granted for the return of about $3,000,000 paid 
in premiums by Canadian holders of war risk insur- 
ance. 
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.437. SELF INSURERS MUST FILE BOND. The filing of a 





bond will be required of all employers electing to 
become self-insurers under the provisions of the 
unemployment compensation disability benefit law 
which becomes effective in California on December 
15. The bond, which is to be filed with the state, 
must be issued by an admitted insurer in the amount 
of half the contribution which would have been paid 
by the employes to be covered during the preceding 
year or one-half the estimated contributions for 
the ensuing year. 


438. INDEPENDENTS ELECT RUST. The National Asso- 
ciation of Independent Insurers meeting in annual 
convention in Chicago, October 14-15, elected Ad- 
lai H. Rust as president. He is president of the 
State Farm Life Insurance Company and executive vice 
president of State Farm Mutual Automobile Insurance 
Company of Bloomington. The Association adopted 
the following memorial on the All-Industry Rate 
Bills: "That the Association ratify the acts of its 
representatives on the All-Industry Committee in 
voting to accept and approve the casualty and sure- 
ty, fire and marine regulatory bills, at the June 
meeting of the All-Industry Committee; that the 
Board of Governors from time to time direct its rep- 
resentatives on the All-Industry Committee, to pre- 
sent to such committee, such amendments which in the 
judgment of said Board may be necessary or advis- 
able, including any clarifying amendments and an 
amendment to delete the requirement of the filing 
of supporting information under proper safeguards; 
that the Association proclaim that by its past and 
future participation in the development of the 
aforesaid rate regulatory acts, it intends no inm- 
plication if the Association denies the merit of 
any other acts that may embody substantially the 
same provisions:" 





439, RECOMMEND PREMIUM TAX REDUCTION. A recommenda- 
tion that the next legislature reduce the 4% gross 
premium tax imposed by the state on all insurance 
companies doing business in Oklahoma to 3% has been 
made by the Oklahoma legislative tax committee. 





440, INSURANCE INSTITUTE ELECTS. James A. McLain, 
president of the Guardian Life Insurance Company 
was reelected president of the Insurance Institute 
of America, Inc., at the organization's annual con- 
ference held on October 22. 





441, NFPA AVIATION COMMITTEE REORGANIZED. Forma- 
tion of a reorganized committee on aviation and air- 
port fire protection has been announced by the Na- 
tional Fire Protection Association. Chairman of 
the committee is Daniel de R. M. Scarritt, manager 
of the Associated Aviation Underwriters. 


442, WOHLREICH REELECTED C.P.C.U. HEAD. The Society 
of Chartered Property and Casualty Underwriters 
reelected A. J. Wohlreich, Newark, president for 
the coming year at its meeting in Chicago on October 
21. Dr. Harry J. Loman, Dean of the American In- 
stitute for Property and Liability Underwriters, 
presented certificates to 24 of the 42 newC.P.C.U.'s 
who completed the examinations in June of this year. 








443. CLEVELAND "CODE OF ETHICS". An automobile in- 
surance "code of ethics" formulated and subscribed 
to by the Cleveland Automobile Dealers Association, 
Cleveland Finance Association, and Insurance Board 
of Cleveland, went into effect in Cleveland on Octo- 
ber 15. Committees, representing the three groups 
have been working on the code for some time. 


444, INCOME TAX FIGURES. United States Treasury De- 
partment statistics reveal that stock fire and cas- 
ualty companies paid federal income taxes of $80,- 
727,000 for 1943 on a net income of $248,645,000. 
Mutual fire and casualty companies paid taxes of 
$5,682,000 on a net income of $16,558,000. 


445, DOMESTIC WORKERS UNDER COMPENSATION LAW. The 
New York Compensation Rating Board has ruled that 
domestic workers in the state in cities of 40,000 
population or more, who are working a 48 hour week 
for the same employer, shall be deemed to be in a 
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hazardous employment, and compensation insurance 
must be supplied. The ruling becomes effective 
January 1, 1947. Coverage is restricted and does 
not apply to farm workers. 


446, REPORT OF OREGON FUND. The State Industrial 
Accident Commission of Oregon has reported that for 
the fiscal year ending June 30 premiums received 
amounted to $8,312,478 and benefit payments totaled 
$5,056,826. General administrative expense was 
$680,477 and safety administrative expense $175,- 
521. Assets totaled $34,610,234 and surplus was 
$6,987,130. 





447, WISCONSIN BLUE CROSS EXPANDS. Associated Hos- 
pital Service of Wisconsin has branched out into 
Iowa by taking in two hospitals in Dubuque. It now 
operates ina total of four states. 


448, RISK RESEARCH INSTITUTE REPORT. Action of the 
Risk Research Institute in expressing opposition 
to the fire insurance and casualty insurance rate 
regulatory bills developed by the Insurance All- 
Industry Committee and the National Association 
of Insurance Commissioners was criticized by New 
York State Superintendent of Insurance Robert E. 
Dineen on October 24. He said: "While the Risk Re- 
search Institute denies any attempt to act as a 
last-minute obstructionist, I cannot overlook the 
fact that that organization turned down an invita- 
tion to be represented on the committees which worked 
for many months in drafting these bills. Instead 
of making contributions while the work was in prog- 
ress, it waited until the eleventh hour, when state 
legislatures are about to convene. Even at this 
late date its memorandum does not discuss specific 
details of the bills and is confined to generali- 
ties." An October 24 report of the Risk Research In- 
stitute's committee on legislation termed the bills 
"economically unsound, extremely dangerous to the 
American business pattern, and seriously harmful 
to the public interest." The report's principal 
findings were: "(1) The procedures called for in 
these bills, in practical application, will restrict 
and tend ultimately to destroy the already limited 
elements of competition among insurers; (2) These 
bills would give government excessive powers over 
the public's sources of insurance protection; (3) 
The clearly apparent aim of these bills is to pro- 
vide a formula which will permit the insurance busi- 
ness--the biggest in the country--to do what is ex- 
pressly forbidden under the basic pattern of our 
Federal law, namely to fix prices in concert." 


449, SEPTEMBER TRAFFIC DEATHS. ‘Traffic deaths in 
the United States during September, 1946, were 
2,940, an increase of 4% over September, 1945, ac- 
cording to the National Safety Council. A total of 
24,400 traffic fatalities was reported for the first 
nine months of 1946, a 30% increase over the corres- 
— period last year. Traffic fatalities by 
months: 


In- 

1945° 1946 crease 

A ea 1,930 2,930 52 
ITT. o, .6:50 60.5 aceteie eave 1,710 2,600 52% 
EE oi hc. c.g asceimre tenses 1,970 2,880 46% 
Me 6.6. ad Graces orese wreracevte 1,860 2,590 39% 
Rc siscies Togs oc iar eiaince-ebeaees 1,770 2,460 39% 
NE Seville dsb arses were arers 1,980 2,420 22% 
Re ehtro to cret eonceiaeeneve rs 2,090 2,570 23% 
Teo ete a Six eras 2,570 3,010 17% 
A _ 2,830 _2,940 _4F 
RS Nsescunee o aiaiscgnanwne 18,710 24,400 30% 


450, ALL-INDUSTRY COMMITTEE REJECTION. By unanimous 
vote, except for the votes of the two Associations 
represented by E. W. Sawyer, the All-Industry Con- 
mittee at its meeting in New York City on October 
25 rejected the compromise proposed by Sawyer on 
behalf of the National Association of Insurance 
Brokers and National Association of Casualty and 
Surety Agents. The compromise would modify tne 
industry fire and casualty rating bills to provide a 
less stringent type of rate regulation for those 
states not wishing to go the full extent contemplated 
in the proposed bills. 
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The Alternatwes 





By Robart. £. Dineen 





I appreciate very much this oppor- 
tunity to appear before a group 
of men representing insurance com- 
panies which operate independently. 
As a part of this paper I shall analyze 
the proposed All Industry-Commis- 
sioners rating bills (which, for con- 
venience, I shall hereafter refer to 
as the A.I.C. bills), and particularly 
those portions of the bills designed 
te preserve the freedom so essential 
to the operation of an insurance com- 
pany along independent lines. Fur- 
thermore, | shall analyze some of the 
alternative plans which have been or 
are now being put forward, and dis- 
cuss the conflicting views of propo- 
nents and critics as to the practicality 
or desirability of these proposals from 
the standpoint of the public interest. 


Some people in the business may 
have forgotten—although the All-In- 
dustry Committee and the Commis- 
sioners’ committee have not—that our 
present problem had its origin in a 
federal indictment of an alleged price- 
fixing combination which, according 
to the indictment, received approxi- 
mately 90% of the total premium 
income in the area covered by the in- 
dictment. This allegation has a re- 
markable parallel in my own state 
where, for example, 85% of the fidel- 
ity and surety business, 90% of the 
fire business and 55% of the auto- 
mobile liability business is written by 
companies which by agreement charge 
identical prices. One would be a little 
naive to suppose that, with that back- 
ground, Congress enacted U. S. Pub- 
lic Law 15 upon the theory that the 
states were to legitimatize the very 
practices which culminated in the in- 
dictment. In the New York Depart- 
ment we are proceeding upon the as- 
sumption that Congress expects these 
price-fixing combinations to be regu- 


lated. They have been regulated in 
our state since 1922. Similar illus- 
trations of monopolistic price-fixing 
combinations in so-called open states 
can likewise be given, so that the 
problem is not peculiar to rate regu- 
lated states. 


The All Industry and Commission- 
ers’ committees have attempted to 
provide not a minimum or maximum 
pattern of regulation for these price- 
fixing combinations but an adequate 
one. At the same time the commit- 
tees have attempted to preserve free- 
dom of action for the independents 
within the same regulatory frame- 
work. I believe that those representa- 
tives of the industry who participated 
in that effort are to be commended 
for achieving a fine sense of balance 


between the interests of the two 
groups. 
The drafters of the A.I.C. bills 


had very definitely in their minds 
the statement of the House Judiciary 
Committee to the effect that: 


“Nothing in this bill is to be so construed 
as indicating it to be the intent or desire 
of Congress to require or encourage the 
several states to enact legislation that 
would make it compulsory for an insur- 
ance company to become a member of 
rating bureaus or charge uniform rates. 
It is the opinion of Congress that com- 
petitive rates on a sound financial basis 
are in the public interest.” 


So that there would be no misun- 
derstanding on the subject, the draft- 
ers have specifically provided in Sec- 
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tion 1 (the purpose section of the 
bills) that nothing contained in the 
act was intended (1) to prohibit or 
discourage reasonable competition or 
(2) to prohibit or encourage uniform- 
ity in insurance rates, rating systems, 
rating plans or practices. As a fur- 
ther safeguard, the drafters added to 
the purpose section the following sen- 
tence: “This Act shall be liberally in- 
terpreted to carry into effect the pro- 
visions of this Section.” As a still 
further safeguard, it was provided in 
subsection (b) of Section 3 (Making 
of Rates) that except to the extent 
necessary to meet the provisions of 
that portion of the proposed statute 
providing that rates shall not be ex- 
cessive, inadequate or unfairly dis- 
criminatory, “uniformity among in- 
surers in any matters within the scope 
of this Section is neither required nor 
prohibited.” The fourth safeguard 
is found in Section 4(b) (Rate Fil- 
ings) in the language that ‘nothing 
contained in this Act shall be con- 
strued as requiring any insurer to 
become a member of or a subscriber 
to any rating organization.” The 
language to which I have adverted 
was incorporated in the model rating 
bills to serve as a continuing guide 
and a constant reminder to all Com- 
missioners charged with the respon- 
sibility of administering the bills. 


Some critics, when confronted with 
the guarantees of freedom of action 
set forth in the bills, say that these 
guarantees are illusory in the sense 
that they have no assurance that the 
Commissioner will follow the plain 
mandate of the statute. They rely, 
and I shall speak frankly in this re- 
spect, upon unhappy experiences with 
Commissioners in one state or another 
under other laws. Of course, if we 
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are going to proce ed upon the premise 
that Insurance Commissioners are not 
going to obey the law or administer it 
properly, we might just as well write 
off state regulation now. Indeed, a 
question is prompted : what assurance 
has the industry that a Federal ad- 
ministrator acting under a similar law 
would follow it any more conscien- 
tiously or any less arbitrarily than a 
state administrator? Human nature 
being what it is, | can foresee occas- 
ional instances where some Commis- 
sioner will arbitrarily or erroneously 
refuse to follow the statute. Such a 
course of conduct is not peculiar to 
men entrusted with the administra- 
tion of insurance laws; it happens to 
administrators in every regulatory 
field. In other lines of business, men 
aggrieved by improper or erroneous 
determinations of administrators have 
not hesitated to turn to the appellate 
courts for relief. Rarely will one find 
a regulatory statute in which there is 
more complete provision for relief by 
judicial review than is contained in 
the A.L.C. bills. After there have 
been a few adjudications on the sub- 
ject and a pattern has been establish- 
ed, it seems unlikely that any major 
difficulties should arise. 


No legislation in the history of the 
insurance business has the background 
of the model rating bills. These bills 
have been drafted pursuant to a Con- 
gressional invitation in which the in- 
tent of Congress may be plainly ascer- 
tained from the Congressional debate 
and reports. They have been drafted 
by committees whose reasoning on 
every detail of the bills is embodied 
in a document distributed from coast 
to coast, and preserved in the perma- 
nent records of the National Associa- 
tion of Insurance Commissioners. 
Furthermore, every Commissioner 
knows that Congress now has the 
power, at least insofar as the field of 
interstate commerce is concerned, to 
take over the regulation of the insur- 
ance business and that state regulation 
must now prove its mettle. This col- 
lection of circumstances should fur- 
nish the most potent of arguments for 
reasonable and proper interpretation 
of these model rating bills if they are 
enacted into law, and should guaran- 
tee a high degree of fidelity in their 
enforcement. For these reasons I 
have been persuaded that the isolated 
instances of improper or arbitrary in- 
terpretation of other statutes by In- 
surance Commissioners over the years 
furnish no precedent as to what may 
be expected in the administration of 
these bills. 
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PEAKING in terms of the inde- 

pendents, what do the model bills 
contemplate? All rates are subject to 
a statutory test, namely, that they 
shall not be excessive, inadequate nor 
unfairly discriminatory. Rates filed 
by individual carriers may differ, 
since the carrier in formulating the 
rates may take into consideration such 
variable factors as loss experience, 
expense experience, margin for profits 
and contingencies, and such factors 
as dividends, savings and unabsorbed 
premium deposits. In this connection 
it should be borne in mind that the 
bills specifically permit variations in 
the system of expense provisions used 
in the making of the rates. To permit 
flexibility in the rating structure and 
to provide intelligent treatment for 
large risks, the bills authorize the 
grouping of risks by classifications. 
They provide that classification rates 
may be modified to produce rates for 
individual risks in accordance with 
rating plans which establish standards 
for measuring variations in hazards 
or expense provisions or both. Fur- 
thermore, it is provided that such 
standards may measure any differ- 
ences among risks that can be demon- 
strated to have a probable effect upon 
losses or expenses. I ask you, what 
additional language could be em- 
ployed to ensure fair treatment of the 
large risks? 


The bills provide in substance that 
every manual of classifications, rules 
and rates, every rating plan and every 
modification thereof, shall be filed 
with the Insurance Commissioner. An 
important exception is made, how 
ever, for those cases where filing 1 
impracticable. This provision was ex- 
pressly incorporated in the bills to 
eliminate burdensome individual fil- 
ings in special cases. 

There is a provision in the bills, 
which, in my judgment, represents the 
acme of good public relations, name- 
ly, a proviso that every filing, in addi- 
tion to indicating the character and 
extent of the coverage contemplated, 
shall be accompanied by the informa- 
tion upon which the insurer supports 
the filing and that the filing and sup- 
porting information shall be open to 
public inspection. One of the great- 
est and, in many instances, one of the 
most valid complaints against the in- 
surance business is the injection of 
unnecessary mystery into rate making. 
The public is entitled to know how a 
carrier arrived at a rate which the 
public is called upon to pay. There 
are, of course, cases in which the ele- 
ment of judgment in the formulation 
of a rate plays an important role and 
where statistical information stand- 





ing alone would not justify the rate, 
hut I can think of no reason which 
prevents a carrier from stating that 
fact in the memorandum supporting 
the filing. We surely should be ap- 
proaching the day when a serious 
effort is made to minimize those in- 
stances where only God knows how 
the rate was determined. 


The bills contain a provision for a 
waiting period, which in the aggregate 
may be thirty days, before the rate 
takes effect. This gives the Commis- 
sioner time within which to examine 
the rate and the supporting informa- 
tion. The bills impose a mandate up- 
on the Commissioner to review the fil- 
ing as soon as reasonably possible to 
determine whether it meets the re- 
quirements of the act. The United 
States Supreme Court said in 1914 
(German Alliance v. Kansas, 233 U. 
S. 389) that the insurance business is 
affected with a public interest. 


When a company proposes to quote 
a rate which hundreds or thousands 
of citizens of a state will be called 
upon to pay, why should not the fil- 
ing be a matter of public record and 
why should not a public officer—the 
Insurance Commissioner — have the 
opportunity and the duty to examine 
the rate before it takes effect? From 
a merchandising standpoint alone this 
requirement should furnish valuable 
assistance to a producer. The carrier 
is protected against inaction upon the 
part of the Commissioner by a pro- 
vision that at the expiration of the 
waiting period the rate shall take ef- 
fect if it has not been disapproved by 
the Commissioner during the waiting 
period. 


In some lines of insurance, inde- 
pendents may find it advantageous to 
join a rating bureau. The drafters of 
the bills anticipated that contingency 
and have incorporated the most rigor- 
ous of safeguards to protect the in- 
dependents under such circumstances. 
The bills provide that an insurer may 
make its filings through a rating bur- 
‘au and require every rating bureau 
to permit every insurer not a member 
to be a subscriber to its rating serv- 
ices. The rating bureau is empowered 
to make rules and regulations on the 
subject but these rules must be ap- 
proved by the Commissioner as reas- 
onable. The rating bureau is required 
to furnish its services without dis- 
crimination to members and subscrib- 
ers. Its constitution, by-laws, rules 


and regulations, a list of its members 
and a statement of its qualifications 
must be on file with the Commissioner 
as well as the name and address of a 
resident of the state upon whom proc- 











ess may be served and the rating 
organization is required to notify the 
Commissioner promptly of any chang- 
es therein. 


It is specifically provided that its 
constitution, by-laws, rules and regu- 
lations governing the conduct of its 
business and the ‘admission of sub- 
scribers shall conform to the require- 
ments of law—a guarantee that for- 
bidden practices such as the separa- 
tion rule and the non-intercourse rule 
may not be invoked against either 
members or subscribers. The rating 
bureau is required to act promptly 
upon the application of any insurer 
for admission as a subscriber. An ap- 
peal to the Commissioner is provided 
in case admission as a subscriber 1s 
wrongfully denied, and the Commis- 
sioner is affirmatively authorized in 
proper cases to order the rating or- 
ganization to admit an insurer as a 
subscriber. 


In the last three years an innova- 
tion in rating principles has devel- 
oped, namely, the provision for min- 
ority appeal. These bills contain 
such a provision and where any 
rating organization has rejected any 
proposed change in or addition to 
the filings of such rating organization, 
any company thereby aggrieved is en- 
titled to appeal to the Commissioner 
for relief. The Commissioner has 
power, where the rating bureau has 
rejected a proposed additiom to its fil- 
ings, to issue an order directing the 
rating organization to make an addi- 
tion to its filings in behalf of its 
members and subscribers. The same 
privilege is given to the Commission- 
er where the appeal hinges upon dif- 
ferent expense provisions. 


One of the main arguments offered 
against this type of bill is that the 
requirement for the filing of rates 
and supporting information will, be- 
cause of burdensome detail, require 
independent companies to join a rat- 
ing bureau. The answer to this con- 
tention is obvious. There is no pro- 
vision in these bills prohibiting any 
group of companies from forming an 
organization for the purpose of filing 
rates and supporting information on 
behalf of its members. Such an or- 
ganization would not be engaged in 
fixing prices and consequently would 
require no protection against the 
Sherman Act. It would play a role 
similar to that followed in the field 
of corporate law by the Corporation 
Trust Company or the Commerce 
Clearing House, both of which main- 
tain organizations to execute certain 
mechanical functions in various places 
about the country for the benefit of 
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those who subscribe to their services. 
I refuse to believe that the indepen- 
dent insurers of this country, which 
have displayed such ingenuity and re- 
sourcefulness in the management of 
their businesses, cannot devise a plan 
to meet this particular problem if it 
is as serious as some people say. 


Those independents which, as a 
matter of convenience or business ne- 
cessity, join a rating bureau for some 
particular line of business will find 
that the new bills contain a broad de- 
viation clause allowing them to depart 
from the rates followed by other 
members or subscribers of the rating 
organization. The deviation must be 
a uniform percentage decrease or in- 
crease, applicable to a group of man- 
ual classifications which may be treat- 
ed as a separate unit for rate-making 
purposes or for which separate ex- 
pense provisions are included in the 
filings of the rating organization. (In 
the interest of brevity I am referring 


‘only to the casualty bill. The devia- 


tion section contained in the fire bill 
differs somewhat because of the na- 
ture of the business; it is neverthe- 
less a broad deviation section.) This 
allows considerable latitude and is 
subject to the general limitation that 
the company cannot use rates other 
than those prescribed by the rating 
bureau unless it can demonstrate that 
the revised rates—either upward or 
downward—are proper for its use 
and susceptible of statistical justifi- 
cation. 


There is also a provision new to 
rating bills which should be of great 
assistance to independents. I refer 
to Section 13(a) which empowers the 
Commissioner to promulgate plans 
for the reporting of all loss and coun- 
trywide expense experience and, in 
special cases, of statewide expense 
experience for all insurers under his 
jurisdiction. That section further 
provides that the Commissioner may 
designate a statistical agency to gather 
the experience and make compilations 
thereof and, what is more important, 
that such compilations shall be made 
available, subject to reasonable rules 
promulgated by the Commissioner, to 
insurers and rating organizations. No 
longer may it be said that indepen- 
dents have appropriated to their own 
use the experience statistics of bureau 
companies or even of competing in- 
surers. The rationale of this law is 
that all such information collected 
by direction of the Commissioner 
shall become public property which 
any company may use with propriety. 
Thus, one of the factors which, it is 
alleged, has tended to drive indepen- 
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dents into rating bureaus has been 
removed. 


Of particular interest to indepen- 
dents is Section 10 of the proposed 
bills, authorizing the formation of 
advisory organizations and providing 
for their regulation. This section 
authorizes the formation of organiza- 
tions, other than rating organizations, 
for the purpose of collecting and 
furnishing loss or expense statistics, 
or for the submission of recommen- 
dations, but which do not actually 
make filings. 


When we consider that the A.I.C. 
bills permit variations in prices 
through the medium of (a) direct 
filings by independents, (b) bureau 
filings, (c) deviations from bureau 
filings, and (d) dividends by both 
bureau and independent companies, 
stock as well as mutual, a strong case 
has been made that the bills provide 
price competition on the sound finan- 
cial basis contemplated by Congress. 


ee ® 
turn now to a consideration of 
some of the alternative plans 


which in the interest of brevity I 
shall refer to as the California plan 
(Assembly Bill 1092 introduced in 
the 1945 session of the California 
Legislature) ; the Rhode Island plan 
(H. B. 932 in the 1946 Rhode Island 
Legislature) ; the brokers’ plan (sub- 
mitted by the National Association 
of Insurance Brokers and the Nation- 
al Association of Casualty and Surety 
Agents under date of August 9, 
1946) ; and the Stone plan (advocated 
in general language in a closed circuit 
broadcast by Mr. Edward C. Stone of 
Boston on June 21, 1946, entitled, 
“What Kind of Rate Regulation ?”). 


In brief, the.California plan pro- 
vides for the regulation only of rates 
made in concert. Such rates must be 
filed with the Commissioner and are 
subject to his express, prior approval. 
This plan makes no provision for li- 
censing, supervising or examining 
rating organizations nor does it con- 
tain any provision outlining the obli- 
gation of rating organizations to mem- 
bers, subscribers or the public. It 
likewise contains no provision for 
deviations, although it does permit 
any insurer at any time upon notice 
to the Commissioner to withdraw a 
filing previously made. More will be 
said later about this plan. 


The Rhode Island plan requires the 
filing of rates and also of policy and 
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endorsement forms. It provides that 
classification rates may be modified 
to produce rates for individual risks 
which are lower than those filed and 
which evaluate variations in physical 
or moral hazards, individual risk ex- 
perience or expense provisions. This 
plan substitutes, for the All Industry 
Commissioners’ requirement that no 
contracts or policies shall be issued 
except at the filed rates, a provision 
that no contracts or policies shall be 
issued at rates in excess of the filings. 
It also provides that an insurer may 
be permitted to use a rate used by 
another insurer—and this includes 
both independent and bureau com- 
panies—as long as the use of such 
rate does not jeopardize its financial 
stability. Another provision enables 
a non-participating insurer to use a 
rate equal to the rate used by any 
participating insurer, less all or a 
part of the average dividend allowed 
by the participating insurer under 
certain conditions. This reference to 
certain provisions of the Rhode Is- 
land plan makes its theory plain. It 
provides a ceiling beyond which car- 
riers may not go (except as provided 
in Section 4(h)), but allows them to 
charge lower rates where it is neces- 
sary to meet competition, and irre- 
spective as to whether or not the 
lower rates are justified by their own 
loss or expense experience. 


The reference in the bill to “jeo- 
pardizing the financial stability of the 
insurer” suggests that the drafters of 
the bill contemplated that under cer- 
tain competitive conditions policies 
would be sold below cost or as “‘loss 
leaders.” No doubt it will be argued 
that a company which charges one 
class of policyholders the full rate 
because those risks are not in compe- 
tition, and gives another class of pol- 
icyholders a cut price because those 
risks are in competition, is not doing 
equity between the two classes of pol- 
icyholders. Furthermore, it will be 
argued that such a practice constitutes 
an unfair discrimination as to the 
two classes. Critics of this bill say 
that its drafters sought by this means 
to legalize unfair discrimination and 
the sale of insurance at unreasonable 
and inadequate rates, thereby nullify- 
ing in those respects the earlier pro- 
visions of the statute which require 
that rates shall be reasonable, ade- 
quate and not unfairly discrimina- 
tory. True it is that a company, by 
reducing its margin of profit or the 
agent’s commission or both, might 
conceivably sell its policies without 
loss and at the same time meet the 
rate of a competitor. But even in that 
case, while the rate thus quoted may 
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have met the general statutory tests 
as to reasonableness and adequacy, 
those who oppose the rationale of this 
bill will still maintain that the prac- 
tice is unfairly discriminatory as to 
the other policyholders of the com- 
pany who had not received compar- 
able treatment. 


If the critics are right, there is seri- 
ous danger that the Rhode Island bill 
may be construed as an attempt to 
permit the very kind of competition 
which led to the Congressional de- 
mand for the enactment of the Fed- 
eral Trade Commission Act and the 
Robinson-Patman Act. The big risks, 
for whose benefit the provisions un- 
der discussion were no doubt inserted 
in the Rhode Island bill, should ob- 
tain the savings produced by their 
size under any good rating bill. All 
of us understand that, and the A.I.C. 
bills make such treatment possible. 
But if the solicitude for the big risk 
is carried to the point where laws are 
drafted to justify unreasonable, in- 
adequate and unfairly discriminatory 
rates in their behalf, in the face of the 
Congressional history to which I have 
adverted, the insurance business will 
inevitably suffer in the public esteem. 


The brokers’ plan is based in gener- 
al upon the model rate regulatory 
bills but eliminates the provisions (1) 
requiring that the filing shall be ac- 
companied by the information upon 
which the insurer supports the filing, 
(2) requiring the Commissioner to 
review filings as soon as reasonably 
possible after they have been made, 
and (3) establishing a waiting period. 
The brokers’ plan leaves intact Sec- 
tion 13 of the model bills, which re- 
quires that the experience of all in- 
surers shall be made available at least 
annually to the Commissioner. This 
provision is necessary ‘because other- 
wise the Commissioner would have 
no information upon which to review 
filings under the subsequent disap- 
proval power which their plan still 
permits him to exercise. Bear in mind 
that under ordinary circumstances a 
company or a combination of com- 
panies establishing a new rate will 
have access to the latest figures, which 
may not be the same figures available 
to the Commissioner on an annual 
basis. The effect of the brokers’ plan, 
therefore, is to make unavailable ini- 
tially to the Commissioner, who 
stands between the company and the 
policyholder, the latest information 
upon which he could determine whe- 
ther the rate filings meet the statutory 
standards, and to relieve him of the 
obligation to examine them promptly 
for the protection of the public. 





That this plan provides less regu- 
lation than that called for by the A.I. 
C. bills is obvious. Unlike the Cal- 
ifornia plan, which imposes more 
rigid requirements upon the price- 
fixing combinations, the brokers’ plan 
makes no distinction between rates 
made in concert and those made in- 
dividually. Its proponents assert that 
the plan provides all the regulation 
necessary to meet the spirit and letter 
of U.S. Public Law 15. If their views 
in this respect are sound, it would 
seem to follow that such a program 
could be recommended for enactment 
im any state. Speaking now only as 
to the New York law, the practices 
of our department in administering 
it, and the existence of the monopo- 
listic rate structures to which I have 
previously referred, I question whe- 
ther the regulation contemplated by 
this plan would be an adequate sub- 
stitute. 


One illustration will demonstrate 
the cause of my misgivings. There 
are 1,587,000 insured private pas- 
senger cars in New York State, based 
on New York State Bureau of Motor 
Vehicles’ estimate that 80% of the 
1,983,693 private passenger cars in 
New York State are insured. This 
business is divided among ninety-four 
companies. Over 96% of the busi- 
ness is written by agreement at the 
same initial rate. If we apply the 
principle of the brokers’ bill to this 
set of facts, it could lead to an extra- 
ordinary result: such a price-fixing 
combination could arrive at a price, 
withhold from the Superintendent the 
data upon which the price was based, 
and impose the price upon over a mil- 
lion and a half automobile owners of 
this state. This could happen with- 
out intervention by the Superinten- 
dent, for the provision of the A.I.C. 
bills requiring him to examine the fil- 
ing promptly is removed. 


Where would the cause of state 
regulation stand if, for example, after 
the new rates had been in effect for 
a year, the Superintendent examined 
them and found that a million and a 
half people had been overcharged, and 
no machinery was provided to make 
a proper refund? We must not for- 
get that the Missouri rate case, which 
led to the S.E.U.A. indictment, in- 
volved the improper treatment of a 
refund. Those of us who know the 
Empire State and the vigilance of its 
legislature to protect its citizens real- 
ize that such conditions could never 
occur, and to the credit of those com- 
panies which write automobile insur- 
ance in New York State and which 
operate under a subsequent disapprov- 
al law, let it be said that they submit 











their automobile filings in advance 
supported by the information upon 
which the rate is based. 


The Stone plan contemplates that 
companies could join together in bu- 
reaus or associations for the purpose 
of gathering loss statistics and to 
promulgate pure premiums, and that 
the final rate would be based upon 
pure premiums with an addition by 
the individual company for expense 
and profit. This suggestion was orig- 
inally advanced by U. S. Attorney 
General Francis Biddle in his brief 
in the S.E.U.A. case and subsequent- 
ly mentioned by Assistant Attorney 
General Wendell Berge, Chief of the 
Anti-Trust Division of the U. S. De- 
partment of Justice, in a speech be- 
fore the New England Association 
of Insurance Agents at Poland 
Spring, Maine, on June 28, 1946. 
This plan appears to contemplate 
competition on every portion of the 
expense dollar including commissions. 
The A.I.C. bills provide for that ma- 
chinery if companies want to employ 
it and are willing to have their rates 
subject to the statutory standards. To 
compel the use of such a method 
would preclude the flexibility and 
freedom of choice which the. A.I.C. 
bills are designed to provide (Section 
10—Advisory Organizations). 


In another respect the plan is some- 
what similar to that of the brokers 
in that it eliminates the requirement 
for both prior and subsequent disap- 
proval and gives the Commissioner 
the power, upon his own initiative or 
upon complaint, to conduct an inves- 
tigation to determine whether the 
rates filed meet the statutory stand- 
ards. If he finds that they do not, he 
may issue a cease and desist order as 
to the future use of such rates. Sup- 
porters of this method point out that 
an alert Commissioner with a good 
staff could examine the filings as soon 
as they were submitted and thereby 
convert this into the ordinary type of 
subsequent disapproval bill. They 
also argue that in its practical opera- 
tion, rating bureaus and companies, 
rather than take a chance on having to 
recall rating manuals after distribu- 
tion, would submit the rate structure 
to the Commissioner in advance, 
thereby converting this plan into a 
prior approval law. The defect in- 
herent in this plan is demonstrated 
in the illustration which I have just 
mentioned involving automobile in- 
surance in New York. 


The Stone plan also contains a pro- 
vision somewhat similar to that sug- 
gested in Rhode Island, namely, that 
any solvent carrier shall have the right 
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to use the rate approved for any other 
carrier, and if the latter be a partici- 
pating carrier, the solvent carrier 
shall have the right to use the net 
rate of the other carrier, i.e., the rate 
initially charged minus any dividend 
paid. I shall make no comments upon 
this particular suggestion because the 
subject has been covered in discussing 
the Rhode Island plan. 


ESPITE the wide variations in 

the provisions of these bills, 
certain observations can safely be 
made. If we did not have companies 
making prices in concert, a great deal 
could be said in favor of the idea of 
waiving the requirements for either 
prior or subsequent disapproval and 
permitting the Commissioner to scru- 
tinize a rate upon his own motion or 
upon complaint and, if he found that 
it did not meet the statutory require- 
ments, to issue a cease and desist 
order. Where there is normal, healthy 
rate competition, the occasions for 
supervisory intervention, at least as to 
excessive rates, are minimized and 
conversely, there may be a greater 
necessity for more active supervision 
to prevent unfair discriminations. 


Note that I said that the occasions 
for supervisory intervention are min- 
imized, not eliminated. One need 
only examine the accident and health 
field, in which there is unlimited com- 
petition, to ascertain that competition 
alone is not sufficient to protect the 
public interest. There are a number 
of companies in that field which pro- 
vide inadequate coverage at excessive 
rates. If unrestricted competition 
were the answer, these companies 
should long since have gone out of 
business instead of prospering as they 
now are. I am not speaking about the 
rank and file who, as a whole, do a 
creditable job. Within the last three 
years the New York Department was 
called upon to stop a price war in an- 
other line in which independents as 
well as bureau companies were being 
adversely affected. Every Commis- 
sioner should be provided with the 
necessary weapons to prevent inade- 
quate rates, which may culminate in 
rate wars, as well as to prevent the 
exaction of excessive or unfairly dis- 
criminatory prices from the public. 
These weapons are contained in the 
A.I.C. bills, which are designed to 
apply just as readily to states where 
there is intense competition among in- 
surers on a price basis as to states 
where monopolistic rate structures 
predominate. It is the absence of 
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these safeguards which has led many 
thinking people to challenge the fun- 
damental soundness of the California 
plan. 


We should keep in mind that there 
is nothing new or novel about regu- 
lation of the rates of independent in- 
surers as well as of those acting in 
concert. Long before the decision 1n 
the S.E.U.A. case and the enactment 
of Public Law 15, many states found 
it to be in the public interest to exer- 
cise supervision over the rates of in- 
dependents for the very reasons to 
which I have just referred. Obvious- 
ly. such laws were not enacted to 
protect price-fixing combinations. 


There are, however, several states 
which have no laws prohibiting dis- 
criminatory insurance rates, and in 
which wide-open competition is the 
rule. Some people in the business 
would like to continue this arrange- 
ment. They say that our present prob- 
lems were created by the activities of 
price-fixing combinations, and_ that 
if such groups require rate regulatory 
bills to protect their operations from 
the application of the Sherman Act, 
the bills should apply only to such 
groups. They see no reason for sub- 
jecting their rate-making operations 
to statutory standards. 


This attitude assumes that such in- 
surers will be able, regardless of the 
S.FE.U.A. decision and U. S. Public 
Law 15, to pursue their untrammélled 
way if only they can prevent the pas- 
sage of state laws regulating their 
rating practices. There is a serious 
flaw in this reasoning which is made 
apparent by the language of Public 
Law 15. That statute makes not only 
the .Sherman Act applicable to the 
insurance business after January 1, 
1948, but also the Federal Trade 
Commission, Robinson-Patman and 
Clayton Acts, to the extent that such 
business is not regulated by state law. 
While the Sherman Act affects price- 
fixing combinations, the other three 
statutes affect independents as well 
as combinations, and express the Con- 
gressional intent to outlaw unfair 
competition and unfair discrimination 
in all forms of business enterprise as 
contrary to the public interest. 


While the Sherman Act originally 
was conceived to insure free and open 
competition, time proved that more 
than this principle was needed in or- 
der to prevent abuses in business. 
Hence it was found necessary for the 
protection of the public to enact the 
Federal Trade Commission, Robin- 
son-Patman and Clayton Acts, which 
place limitations on the extent to 
which “free and open competition” 
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may be carried. If no state regula- 
tion is provided in the fields of these 
three acts, there is only one concetv- 
able method by which the advocates 
of unrestricted competition can main- 
tain their present freedom after the 
moratorium expires. That is by a 
complete exemption from the Federal 
Trade Commission, Robinson-Patman 
and Clayton Acts. 


No optimism is possible as to the 
likelihood of obtaining such an ex- 
emption. It will take a nimble advo- 
cate to persuade Congress that, in a 
line of business affected with a pub- 
lic interest, it should legalize prac- 
tices which it has outlawed in busi- 
ness generally. With the fate of the 
attempt in 1944 to exempt insurance 
from the anti-trust laws before us, 
the futility of presenting such a plea 
to Congress under existing conditions 
is apparent, particularly when we re- 
member that it was a conference com- 
mittee of the 79th Congress which, on 
its own initiative, added the Federal 
Trade Commission and_ Robinson- 
Patman Acts to Public Law 15. 


Rates which meet the standards of 
the A.I.C. bills, and which have been 
approved by the Commissioners, 
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should meet the standards of the Fed- 
eral Trade Commission and Robin- 
son-Patman Acts. The greatest crit- 
icism of these federal acts lies in the 
fact that they are essentially ex post 
facto in their application. That is, 
the business man who operates under 
them never knows whether he has 
broken the law until after the damage 
is done. The A.I.C. bills suffer from 
no such infirmity. They provide the 
advance assurance so highly desired 
by every business man. 


bring this paper to a conclusion by 

reminding you of a fact of which 
you all have knowledge—that a sub- 
stantial block of independent com- 
panies were represented in the draft- 
ing of the A.I.C. bills and their views 
were vigorously and intelligently pre- 
sented. The independents made con- 
cessions but, make no mistake about 
it, they received concessions in an 
honest and sincere attempt to draw a 
bill under which all segments of the 
business could live. And let me give 
you this assurance: The Commis- 
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ANUVARY 1, 1948, will be a mile- 
stone of epochal importance in the 
insurance business. 


November 1, 1869, the day the Su- 
preme Court of the United States 
handed down its decision in the case 
of Paul v. Virginia, was one mile- 
stone because that decision laid down 
the doctrine that insurance was not 
commerce, and so furnished the legal 
premise upon which the states have 
built a comprehensive system for the 
supervision and regulation of insur- 


ance. It furnished the legal premise 
upon which the fire and casualty in- 
surance business, free from certain 
restraints of the anti-trust laws, de- 
veloped its unique processes for the 
making of insurance rates. 
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sioners’ committee which participated 
in the drafting of these bills, of which 
I was a member, never lost sight for a 
moment of the Congressional mandate 
that full opportunity for price com- 
petition should be provided and that 
independence of action for those who 
wanted it should be guaranteed. 


While better bills may in time be 
developed, we felt that the states 
could with advantage to their citi- 
zens and to the business pass the bills 
in substantially their present form. If 
at this late date, we yield all the 
ground that was gained by consulta- 
tion and compromise between prac- 
tically every responsible group in the 
industry, by rejecting these bills and 
starting off anew in a vain search for 
perfection—it would be regrettable 1f 
it were a search for imperfection— 
we shall never meet the deadline fixed 
by Congress. Instead, we shall dem- 
onstrate that our business—the great- 
est in the nation—was unable to unify 
its actions pursuant to a Congression- 
al invitation. The choice is a relative- 
ly simple one, and those who seek to 
abandon what has been accomplished 
should give careful consideration to 
the consequences if their plans should 
succeed. 


The second epochal day was June 
5, 1944, when the United States Su- 
preme Court handed down its deci- 
sion in the case of United States v. 
South-Eastern Underwriters Associa- 
tion holding that insurance is com- 
merce and, when conducted on an in- 
terstate basis, is interstate commerce, 
in practical effect, a flat reversal of 
existing insurance legal precedents. I 
can’t conceive of any legal opinion 
which could have had a more stagger- 























ing impact upon an industry. There 
were two principal aspects of this: 


(1) The effect upon existing state insur- 
ance regulation. 


(2) The effect upon rate making pro- 
cedures followed for generations in thie 
fire and casualty insurance business. 


As to the first point: 


Section 8 of the United States 
Constitution provides, in delineating 
the powers of the Federal Congress, 
that Congress shall have power to 
regulate commerce with foreign na- 
tions and among the several states 
and with the Indian tribes. Thus, 
since Congress is superior to any state 
legislature, Congress acquired the 
right, by virtue of this decision, to 
regulate the business of insurance or 
to preempt the field, that is, the right 
to substitute a Federal system of reg- 
ulation for the existing state regula- 
tion. 


As to rate making: 


While the insurance industry was 
working under the theory that insur- 
ance was not commerce, Congress on 
the one hand was passing laws ap- 
plicable to interstate commerce; and 
the insurance business, on the other 
hand, was developing rate making 
procedures that were almost wholly 
contrary to some of those supposedly 
inapplicable Federal laws. 


Among the laws Congress had 
passed applicable to interstate com- 
merce were the Sherman Anti-Trust 
Act of 1890, the Clayton Act of 1914, 
the Robinson-Patman Act of 1936 
and, in 1914, the Federal Trade Com- 
mission Act. The Sherman Act and 
the Clayton Act prohibit monopoly, 
conspiracies in restraint of trade, and 
they have been interpreted to mean 
that any concerted action among com- 
petitors with respect to price fixing 
is automatically a violation of the 
anti-trust laws, whether such con- 
certed action results in lower charges 
or higher charges or is good or bad 
for the public. The Robinson-Patman 
Act prohibits price discriminations, 
except upon bases that won’t work in 
insurance. The price discrimination 
feature operates nationwide and not 
state by state. The act prohibits a 
seller from paying a commission to a 
representative of the buyer. The 
Federal Trade Commission Act gives 
the Commission sweeping powers of 
investigation and interrogation, the 
act prohibits unfair or deceptive prac- 
tices in business, and the Commission 
has the right to issue cease and desist 
orders respecting practices which vi- 
olate the anti-trust laws. 
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Almost from the time that any in- 
surance, fire, life or casualty, reached 
a stature of importance, and long be- 
fore insurance became the gigantic 
business that it is today, it had been 
found that insurance rates that were 
safe or fair had to be based upon 
broad averages. In practical terms, 
this meant that all or a large part of 
the loss statistics and business judg- 
ment of the underwriters had to be 
pooled. In the life insurance business 
this factor was supplied by a mortal- 
ity table. In the fire and casualty 
business, involving factors less stable 
in operation and more difficult of 
analysis, it was supplied by the getting 
together of groups of insurance com- 
panies and the formulation of what 
are called rate making bureaus. 
Through these bureaus the experience 
of the companies was accumulated, 
statistics were studied, averages were 
determined, and rates were made and 
changed from time to time. The for- 
mulation of rate making bureaus was 
a matter of admitted necessity. 


The insurance business is different 
from other businesses so far as price 
fixing is concerned. Today an insur- 
ance company makes a contract to 
pay such losses as may occur in the 
future. The cost to the company of 
an individual contract cannot be pre- 
dicted. When the grocer sells a can 
of soup he knows what it has cost 
him. He makes delivery, takes his 
money and the deal is done. When 
the manufacturer delivers a product, 
he knows his cost for labor and ma- 
terials. He delivers his product and 
his job is done. If he fails in busi- 
ness, he has delivered his goods. 
While his failure is bad, nevertheless 
he has delivered his goods. 


The insurance underwriter, how- 
ever, is in a different fix. While he 
can’t predict the cost of his individ- 
ual insurance policy, it is known that 
over a large number of risks losses 
can be estimated to a high degree upon 
a broad statistical base. Without this 
broad base, the individual underwrit- 
er can only make a guess. 


The insurance business has been 
recognized for a long time as being 
impressed with the public interest. 
Insurance is regarded as an economic 
necessity. Laws have been devised to 
protect the policyholder against the 
effects of the failure of insurance 
companies. Since security to policy- 
holders is objective number one in 
the insurance program, it follows that 
the insurance company must collect 
enough money from policyholders to 
make certain the payment of losses. 
Where underwriters individually can 
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only guess and where competition is 
keen, the guesses are too optimistic, 
the rates are too low, and the insur- 
ance company fails. 


History has shown that there have 
been periods of almost unrestricted 
rate competition and that where this 
has occurred the harvest has been 
bankruptcy of companies and loss to 
policyholders. That is why companies 
formed their associations, and made 
rates by concerted or cooperative ac- 
tion. That is why the price levels in 
the fire, in the automobile, in the 
workmen’s compensation and in other 
lines of business have been determined 
by rating bureaus. No one can deny 
that those companies which were not 
members of the bureaus largely 
geared their operations to the rates 
made by the dominating bureaus. No 
one can deny that stability in the price 
structure has been an important fac- 
tor in the maintenance of insurance 
company solvency and in the tremen- 
dous development of the insurance 
business as an industry and in the part 
it plays in the every day life of a 
business or an individual. 


No one claims that these rate mak- 
ing associations were perfect. They 
were far from perfect. The rates they 
made were inspired by the profit mo- 
tive and they were juggled for com- 
petitive advantage and purpose. The 
point I make is that rate making hu- 
reaus are a practical necessity. 


The Supreme Court decision, there- 
fore, presented the insurance business 
with a stupendous problem. The rate 
making processes in the insurance 
world as we knew it were illegal under 
the dnti-trust laws. Rating bureaus 
would have to be abandoned, each 
underwriter, upon the basis of his in- 
dividual guess, would have to make 
his own rates an all risks, unless a 
legislative remedy could be found. 
The state insurance commissioners 
and Congress recognized this. 


The first choice had to be whether 
the Federal government would au- 
thorize and regulate insurance rate 
making processes or whether the 
states would do it. More about the 
Federal angle later, but the practically 
unanimous opinion in the insurance 
industry and among the great ma- 
jority of Congressmen and, of course, 
the state insurance commissioners, 
was that they wanted no Federal regu- 
lation but wanted the regulation of 
the insurance business retained by the 
states. 
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So Public Law 15 was passed by 
Congress in March, 1945. It gave the 
insurance business a three year mora- 
torium from the application of the 
anti-trust laws, the Kobinson-Patman 
Act and the Federal Trade Commis- 
sion Act but provided that after Jan- 
uary 1, 1948, these laws would apply 
to the insurance business “except to 
the extent the business of insurance 
is regulated by state law.” There was 
another exception which was that 
neither during the moratorium nor 
thereafter would the exemption apply 
to any act of boycott, coercion or in- 
timidation. 


So January 1, 1948 is our dead- 
line. By January 1, 1948, the whole 
machinery for the making of insur- 
ance rates must be regulated by state 
law in such a way as to warrant the 


continuation of this Congressional 
permit. 
[ could devote twice the time I 


have to a discussion of what is meant 
by “regulated by state law” in Public 


Law 15, but the Congressional de- 
bates and the President’s message 


when he approved the bill make it 
clear that what the states authorize 
to be done, things that would violate 
the anti-trust laws, must constitute 
effective and affirmative regulation by 
the states. In other words, the states 
must have affirmative laws and the 
system of regulation must actually 
work to produce a satisfactory public 
reSult. 


Legally, to regulate means to com- 
pel a thing to be done in conformity 
with a prescribed pattern. Obviously 
a satisfactory public result would 
mean that the public must be pro- 
tected against excessive rates and the 
insurance companies must  satisfac- 
torily do their job, namely, pay the 
This latter means that rates 
must not be subject to competitive 
abuses that result in company insol- 
vency. 


losses. 


With Public Law 15 pointing the 
way, an All-Industry Committee was 
formed consisting of all kinds of in- 
surance, fire, life and casualty, all 
kinds of companies, stock, mutual and 
reciprocé u, and comprising representa- 
tives of the leading associations such 
as the National Board of Fire Under- 
writers, the Association of Casualty 
and Surety Executives, the Na- 
tional Association of Mutual Insur- 
ance Agents, the National Association 
of Insurance Agents, the American 
Mutual Alliance, the National Asso- 
ciation of Independent Insurers, and 
others. This committee, in coopera- 
tion with a special committee of the 
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National Association oi Insurance 
Commissioners, went to work. Count- 
less meetings have been held and, by 
joint efforts, model rate regulatory 
bills for passage by the states have 
been drafted. 


The National Association of Insur- 
ance Commissioners unanimously 
voted to approve the model bills. 
About a dozen states have already 
legislated and the balance of the states 
wil have to act before that deadline 
date, January 1, 1948, if we are to 
make good on our objective to keep 
the regulation of the msurance busi- 
ness, rates and otherwise, in the hands 
of the states. 


The rating bills intend a competi- 
tive insurance market. They neither 
prohibit nor require uniformity of 
rates among insurers. They provide 
that rates must not be excessive, in- 
adequate or unfairly discriminatory. 
They require that rates and support- 
ing information be filed with the in- 
surance commissioner and he must 
examine the rates to see whether they 
meet the standards of the law. They 
permit rating organizations to be 
formed and these rating organizations 
can make the rates and file them for 
approval. They require the filing of 
statistics with the insurance commis- 
sioner. They permit any number of 
bureaus in a single state and so you 
can have a stock bureau, a mutual 
bureau, or a half dozen of each. A 
company need not belong to a bureau, 
in which case it can support its rates 
by any general statistics available to 1t 
or by its loss and expense record, or 
by a combination of both. Any in- 
surer has the legal right to subscribe 
to the rates of any bureau. If you 
belong to a rating bureau you still are 
not obliged to charge the bureau rates, 
but you can deviate from them if you 
can justify by the facts your ability 
to deviate. 


While these bills guarantee a com- 
petitive insurance market, neverthe- 
less their over-all purpose is to secure 
fair and scientifically compiled rates, 
rates that are not overcharges and 
rates that will not invite company 
bankruptcy. The rights of minorities, 
in bureaus or out, are protected. 


HAT are the objections to this 

legislative program ? What do 
the objectors propose ? The objections 
fall in these general categories : 


(1) That these bills provide maximum 
regulation, whereas something else called 
“minimum regulation” should be the an- 
swer. 





(2) That agents’ or brokers’ commis- 
sions will be regulated by the insurance 
Cc ommissi¢ mer. 


(3) That rates of independent insurance 
companies should not be regulated at all. 


(4) That the bills give mutuals and par- 
ticipating companies a competitive ad- 
vantage. 


I shall discuss these a bit. The 
minimum regulation notion takes var- 
ious forms. One is that an insurance 
company or rating bureau should be 
allowed to file and charge any rates 
it wants to. Such a premise ignores 
the fact that there are anti-trust laws, 
and that no group of insurance com- 
panies is going to get the blessing of 
law to fix prices in concert without 
provision for protecting the public 
against abuse. The purposes of the 
anti-trust laws are both to protect the 
public and business competitors. Fifty 
or a hundred or ten or twenty com- 
penies aren’t going to be allowed to 
gang together in order to give the 
works to a few chosen competitors. 
If insurance rate making is a science, 
as we claim it is, there must be a 
scientific basis for rates. Everybody 
likes personal independence but per- 
sonal freedom usually requires a 
guarantee against the lawless instincts 
of others. 


The plain fact is that these laws 
will have to provide a system of rate 
regulation that will work and be satis- 
factory to the public. That means that 
the laws not only are going to have to 
say the words that rates are not ex- 
cessive, inadequate or unfairly dis- 
criminatory, but we are going to have 
to satisfy the public and Congress 
that they are just that. If a group of 
companies operating through a rate 
making bureau deliberately follows 
the policy for a few years of making 
rates too low, their less wealthy com- 
petitors will be bankrupted and we 
will be in trouble. If, when com- 
petitors are frozen out, the rates go 
too high, we are again in trouble. If 
the laws are ignored or violated, the 
abuses will quickly come to light and 
we are in trouble. These proposed 
laws are predicated upon the theory 
that the public must be protected and 
they constitute about what I would 
call minimum regulation to do the 
job. 


This campaign about minimum 
regulation is intended to result in leg- 
islation that will be a mere sham or 
pretense of regulation. Legislation 
on that theory won’t stand for five 
years. And we won't get a flock of 


chances to do our job because every 





























step of ground we lose to the Federal 
government is, in my opinion, lost 
forever. Stated another way, we 
could overregulate now and lighten 
up later, but we can’t start out in a 
loose manner and get a second chance 
to reform. You have only to think of 
the Georgia railroad case where the 
railroad people, whose rate proceed- 
ings were thought to be fully regu- 
lated by the Interstate Commerce 
Commission, are being prosecuted for 
violating the anti-trust laws. Our 
procedure under rate regulation will 
most certainly be the object of the 
closest scrutiny both as to technical 
aspects and practical efficiency. 


One phase of this argument against 
the regulatory bill is that advanced 
by the United States Manager of an 
English company who offers the in- 
genuous idea called full, free and fair 
competition—that an insurance com- 
pany which has filed and justified its 
own rates should be allowed, in any 
given instance, to charge any rate that 
can be charged by any other carrier, 
or a rate equalling the net cost of a 
mutual or participating competitor. 
It is a novel theory indeed that you 
can charge the unsuspecting policy- 
holder a rate you have proven to be 
not excessive, inadequate or unfairly 
discriminatory, and then at your op- 
tion charge another policyholder any 
one of a hundred other rates. The 
company against which the -competi- 
tion is aimed is helpless. It must have 
justified its ability to charge its level 
of rates but the sharpshooter is al- 
lowed to charge the same rate without 
justifying its competitive rate. 


People in the insurance business 
who think their livelihood depends 
upon the ability to live on price pref- 
erences and discriminations should 
not have the public’s confidence. The 
concept is ethically dishonest and out- 
rageous. We have had a lot of rate 
regulatory laws in the past, the most 
widespread in use being the laws reg- 
ulating workmen’s compensation in- 
surance. In not a single case has a 
state ever included such a provision 
in one of these laws. What a travesty 
it is that at a time when an entire 
industry is in the limelight, and on 
trial to see if it can work out of the 
difficulties posed originally by an anti- 
trust suit, a suggested remedy should 
be based upon such a premise. 


BOUT this commission proposi- 
tion. A representative of a group 

of brokers says that agents and brok- 
ers will get a trimming under the pro- 
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posed rate regulatory legislation. They 
wanted a provision in the bill that 
the insurance commissioner definitely 
should have no right to control com- 
missions. The representatives of the 
National Association of Insurance 
Agents instantly were against this 
proposal, first, probably because to 
mention commissions would be to in- 
vite a provision accomplishing just the 
reverse of the suggested provision 
and, second, because there isn’t any- 
thing in the bill that gives the insur- 
ance commissioner the right to regu- 
late commissions. 


The bill provides for rate making 
on the basis of the loss and expense 
experience in the business, with a 
margin for profit and some contin- 
gencies. The bill doesn’t say what 
part of the rates can be profit, what 
part catastrophe reserve, what part 
office rent, what part employees’ sal- 
aries, officers’ salaries, advertising, or 
anything else. When a company col- 
lects its premium, it has the unavoid- 
able obligation to pay the losses but, 
after losses, the rest of the premium 
is to be disposed of as determined by 
circumstances. The agent’s commis- 
sion ought not to be artificially con- 
trolled. Agents naturally want as 
much commission as they can get. 
When their commission is too high, 
the company must collect a higher 
level of rates in the aggregate, and 
when rates go too high both the agent 
and the company fail to meet their 
competition. Commissions always 
have been, and I hope always will be, 
a fair appraisal of the value of the 
producer’s service in comparison with 
the cost of another service of equal 
efficiency. 


I regard this legislation as very 
much in the interest of agents because 
a stable industry and stable conditions 
are of the greatest importance to 
agency operation. If an agent is 
afraid of commission regulation, he 
must be for a program giving fair 
promise that this business will stay 
away from Federal regulation. 


There is another sidelight on this 
objection from some of the brokers, 
and I must say that I doubt that a 
great proportion of the brokers are 
convinced that their salvation depends 
upon the securing of preferential 
prices for favored clients. It seems 
to me that the insurance business is so 
complicated, that the variety of forms 
and methods of rating and coverage 
are so intricate, that a broker can al- 
ways conduct a fine business and be 
fully worth his compensation and 
commission under laws that require 
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rates to be fair and non-discrimi- 
natory. I believe a better and not a 
poorer brokerage business can be con- 
ducted under the admonition included 
in the President’s message when he 
signed Public Law 15, that the states 
must effectively and affirmatively reg- 
ulate insurance rates. 


OME: independent insurance com- 
panies have argued that they were 
never parties to any price agreements, 
that they need no protection from the 
anti-trust laws. They admit that there 
should be bureaus, and they have no 
objection to other companies’ belong- 
ing to bureaus, and so they suggest 
that a law should be passed requiring 
bureaus to be regulated but allowing 
independent companies to do as they 
please, or perhaps to file and charge 
any rates they wish. This is called the 
double standard. They overlook the 
proposition that state regulatory laws 
can't be justified as a mere umbrella, 
or avenue to immunity from anti-trust 
laws. They must be justified by a 
constructive purpose in the public in- 
terest. The purpose must be to pro- 
tect the public against overcharges in 
premiums and against the effects of 
company insolvency that result from 
inadequate premiums. An overcharge 
by an independent company does the 
public just as much damage as an 
overcharge by a bureau company. The 
insolvency of an independent com- 
pany damages the public just as much 
as the insolvency of a bureau com- 
pany. : 


Beyond that, bureaus can’t operate 
competitively under such conditions. 
One by one, their members withdraw 
and go independent. The bureau dis- 
appears and you reap the harvest of 
chaos. The so-called independent has 
fun only as long,as he is a small mi- 
nority. There is no fun in being an in- 
dependent along with 200 other inde- 
pendents. The representatives of the 
National Association of Independent 
Insurers recognized this and they gave 
up some features of their freedom or 
independence because they knew that, 
for the good of the business, it was 
imperative that the rate levels be right, 
and that rate levels can’t be right un- 
less the prevailing rates in the busi- 
ness are predicated upon a pool of 
company experience and a high degree 
of standardization in forms and 
methods. 


In fact, we have had very few real 
independents in the insurance busi- 
ness when we consider that few com 
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panies have really made their own 
rates, but most independents have 
merely geared their operations to the 
rate levels of the rating bureaus. Un- 
der a condition that makes bureau op- 
eration impossible, the old indepen- 
dent would meet a condition he might 
not like. 
ee @ 


ND the last red herring is the poli- 
cyholder dividend proposition. It 
is said that this rate regulatory law 
is a mutual scheme to regulate stock 
company rates, leaving mutuals or 
participating stock companies free to 
pay dividends of their own choosing. 
There are many answers to this prop- 
osition. In the first place, there has 
been no general abuse with respect 
to policy dividends. Dividend pro- 
cedures of mutuals must of legal ne- 
cessity be as consistent, as defensible, 
as fair in the future as they have been 
in the past. 


Dividends to policyholders are a 
matter of internal administration, like 
dividends to stockholders, commis- 
sions to agents, your advertising pol- 
icy, the size of a company’s surplus, 
and the amount of its capital struc- 
ture. Dividends are refunds of excess 
money that belongs to the policyhold- 
ers. Of course these distributions 
should be fair and non-discriminatory. 
They have. been and, by fundamental 
law, they must be. They reflect a 
policy of equitable apportionment 
based upon years of operation. No 
participating company can make an 
equitable distribution of its excess 
funds in forty-eight states on for- 
ty-eight different theories. Its sur- 
plus distribution program must oper- 
ate nationally, equitably and with con- 
sistency. 


Any stock company in the world 
that wants to allocate profits for dis- 
tribution to policyholders can do so. 
If it chooses not to do so, that is its 
own business, of course, but its op- 
tion to operate on a participating basis 
certainly denies such a company the 
right to charge that participating com- 
panies have an unfair competitive ad- 
vantage. True, policyholder dividends 
are a competitive advantage, but they 
arise from either better than average 
loss experience or better than average 
economy. Opportunity is open to all 
to do the same, so what is unfair 
about that? 


Let’s see how this theory squares 
with the basic requirements of the 
bills that rates shall not be excessive 
or inadequate. A rate is first approved 
as not being excessive. If at the ex- 
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piration of the policy a part of the 
premium is refunded because the 
company has collected more than it 
needs, certainly that part of the stand- 
ard doesn’t apply. The bills say that 
rates shall not be inadequate. Certain- 
ly after a policy has expired and ex- 
cess funds are available for distribu- 
tion to policyholders, the rates have 
been demonstrated not to have been 
inadequate. Thus a dividend paid 
from policyholder surplus is not af- 
fected by the standard of a law which 
is intended to produce an equitable 
original advance premium for insur- 
ance. Any attempt to regulate these 
dividends is an attempt to entangle 
them in red tape, to produce inequity, 
to produce doubt and_ uncertainty 
about payment, to produce delay in 
payment. And you may be very cer- 
tain that if mutual dividends are im- 
paired by hostile legislation, competi- 
tively inspired, public support will be 
lost and one other segment of busi- 
ness will have to seek relief from Con- 
gress. 


Any insurance company under the 
model rating bills whose record of 
losses and expenses permit it to do so 
can meet mutual competition and pro- 
vide insurance at the same cost. It 
can, if it wants to, even have a com- 
petitive advantage by charging lower 
rates in the beginning than its mu- 
tual or participating competitor. 


Talk about this being a mutual 
scheme to gain a competitive advan- 
tage through rating legislation. What 
an absurdity! Were the mutuals in- 
dicted for violating the anti-trust 
laws? No. Did the mutuals start the 
boycotts, the coercion, the intimida- 
tion, and the things that resulted in 
the indictments against certain insur- 
ance people at Atlanta?’ No. The de- 
vices that brought about this condi- 
tion were in part aimed at mutual 
competition. Nevertheless, what the 
mutuals have sought to do in this 
legislative program has been the re- 
sult of an endeavor to help repair the 
damage done to the entire industry by 
mistakes which were not of their mak- 
ing. 


The whole objective of the Insur- 
ance Commissioners’ Committee and 
the All-Industry Committee has been 
to formulate a pattern for rate regu- 
lation that will protect the public. 
This legislation has to be right, the 
administration of the laws has to be 
intelligent, and both law and admin- 
istration will have to produce the 
right result for the public. If they 
don’t, we will have Federal regula- 
tion. 
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The almost universal opinion is that 
state regulation can do the job and is 
preferable. Even in Congress the pre- 
vailing sentiment is against enhance- 
ment of the Federal powers. Under 
Federal regulation the business would 
be molded into a common pattern. It 
would take but a few short steps to 
have a Federal bureau decree uniform 
policies, fix rates like public utilities, 
fix commissions arbitrarily, tell the 
insurance companies how many gov- 
ernment bonds to buy, and when, re- 
quire certificates of convenience and 
necessity for the establishment of an 
insurance company or an insurance 
agency, to make routine formality the 
vogue with you in the position of a 
postal clerk. Under those conditions 
little institutions don’t start and little 
institutions, now here, pass out of the 
picture. Salesmanship, incentive, orig- 
inality, progress wither. 


In forty-eight states with varying 
problems and conditions and concepts, 
new ideas will be given a chance. 
Good ideas will expand across the 
country. Bad ones will be abandoned. 
There will be room for experimenta- 
tion. Progress will be faster. Service 
should be better. We have our last 
clear chance to protect this opportu- 
nity. On January 1, 1948, we shall 
have the answer. If we measure up 
to our responsibilities and to our op- 
portunity, we will on that day look 
upon an industry that has done its 
legislative job, and a good job, in 
forty-eight states. If we don’t do it, 
we shall have lost an opportunity that, 
in my opinion at least, we shall never 
have again. 
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By Maynard Garrison 





T would be wholly superfluous, in 

a gathering of insurance lawyers, 
to attempt to enlarge upon what has 
heretofore been written and said about 
the nature and significance of the de- 
cision of the United States Supreme 
Court in the celebrated South-Eastern 
Underwriters case. On the other hand, 
until quite recently, no one could have 
predicted with any degree of assur- 
ance, how state regulation of insur- 
ance would fare under the scrutiny of 
judicial interpretation in the light of 
that decision. 


The late Mr. Chief Justice Stone 
gave forceful expression to these un- 
certainties when he concluded his 
famous dissenting opinion in that 
case with the following statement con- 
cerning the action of the majority of 
the court: 


“Its action in now overturning the prece- 
dents of seventy-five years governing a 
business of such volume and of such 
wide ramifications, cannot fail to be the 
occasion for loosing a flood of litigation 
and of legislation, state and national, in 
order to establish a new boundary be- 
tween state and national power, raising 
questions which cannot be answered for 
years to come, during which a great busi- 
ness and the regulatory officers of every 
state must be harassed by all the doubts 
and difficulties inseparable from a re- 
alignment of the distribution of power 
in our federal system.” 


Whether or not the decision in that 
case has or will loose a flood of liti- 
gation and legislation, may be a mat- 


ter of opinion, but one thing is cer- , 


tain: the litigation already started 
(some of which has been decided) 
amounts to more than a trickle, and 
enough of the prophecy has come true 
during the twenty-eight months that 
have elapsed since it was uttered to 
warrant an appraisal and survey. 

For the purpose of the study that 
I have made in connection with “In- 
surance Jurisdiction and Supervision 
in Our Time” I have taken the two 
cases which have been decided by the 
Supreme Court since the late Chief 
Justice’s prophetic and foreboding 
conclusion. 


These decisions of which I speak, 
rendered in June, 1946, were, of 
course, Robertson vs. People of the 
State of California and Prudential 
Insurance Company vs. Benjamin. 


The Robertson case is interesting 
in several respects. It arose in the 
Supreme Court of the United States 
suddenly and with little preliminary 
warning. While the case started in 
a state court of California, neither 
the state District Court of Appeal nor 
the highest court of the state—the 
California Supreme Court—had an 
opportunity to consider it. This, for 
the reason that the case involved 
merely the prosecution of an individ- 
ual in a County Justice’s Court for 
violating a state law—a misdemean- 
or. Under the laws of California the 
County Superior Court is the court 
of last resort in appeals from con- 
victions by the type of Justice’s court 
there involved. Therefore, under con- 
stitutional and statutory provisions 
the next step following affirmation by 
the County Superior Court of the 
Justice Court’s conviction was an ap- 
peal directly to the Supreme Court of 
the United States. The appeal chal- 
lenged the vafidity of the state statute 
declaring it a misdemeanor to sell 
insurance without a license from the 
Commissioner of Insurance, or to act 
as an agent for a non-admitted insur- 
er; that is, an insurer not certificated 
by the Commissioner as having quali- 
fied. Very existence of the right of the 
state to regulate an interstate insur- 
ance business was placed in issue. 
When the United States Supreme 
Court noted probable jurisdiction, 
these most important issues were be- 
fore it and lawyers generally for the 
first time became aware of the case 
and its importance. 

Public Law No. 15 (The McCar- 
ran Act)—expressing the congres- 
sional intent that, save in specific ex- 
ceptions made and to be made, state 
laws regulating insurance were meant 
by Congress to remain effective even 
as applied to the insurance business 


across state lines—had been enacted 
since the commission by Robertson 
of the acts forming the basis of his 
arrest and conviction, and the ques- 
tion of its applicability and effect be- 
came an important phase of the case. 

The state took the position that it 
could in the exercise of its police 
power, and in the absence of Con- 
gressional action, license agents sell- 
ing locally, even though inter-state 
commerce was involved, where the 
purpose of the licensing statute was 
to ensure that only honest, trust- 
worthy and competent persons were 
engaged in a business affected with 
the public interest. This type of local 
legislation had been upheld by the 
Supreme Court in California vs. 
Thompson, a case upholding the 1i- 
censing of local persons selling tick- 
ets on interstate busses. 

However, there were serious mis- 
givings as to what might be the court’s 
decision on the difficult and important 
question of the right of a state to ex- 
clude a foreign insurer who does not 
comply with the state’s financial 
standards and requirements, assum- 
ing that the court considered that 
question to be before it. In its de- 
cision, the court not only passed upon 
the question but held in full accord 
with the state’s position. The opin- 
ion was a six to one decision, Mr. 
Justice Douglas dissenting in part. 
Mr. Chief Justice Stone did not par- 
ticipate, for he died shortly before 
the case was decided. 

The decision of the court, written 
by Mr. Justice Rutledge, is divided 
into three sections. In the first, it is 
determined that the California statute 
requiring all insurance agents, brok- 
ers or solicitors to be licensed by the 
Insurance Commissioner is constitu- 
tional even though insurance is com- 
merce and the company an out-of- 
state corporation. The court recog- 
nized California Insurance Code Sec- 
tion 1642 as reasonably adapted to 
protect the people of California from 
fraud, misrepresentation, incompe- 
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tency and sharp practices on the part 
of insurance agents. The court cited 
a long line of its own precedents up- 
holding state statutes requiring, in 
the absence of contrary action by 
Congress, the licensing of local per- 
sons and activities even though inter- 
state commerce was involved. 

The court also agreed with the fur- 
ther contention of the state that the 
provisions of Insurance Code Section 
703(a) requiring a license as a sur- 
plus line broker in order to place in- 
surance with a non-admitted insurer, 
was in the same category and should 
be governed by the same principles as 
the general licensing section. 

The provisions of the California 
Insurance Code forbidding either for- 
eign or domestic companies from do- 
ing a life insurance business in Cali- 
fornia other than on a legal reserve 
basis were discussed at some length 
in the opinion. This point was, of 
course, interesting, for it directly in- 
volved the right of California to ex- 
clude a business admittedly engaged 
in interstate commerce. 

The state’s contention was two- 
fold. It was first pointed out that the 
exclusive. legal reserve requirement 
was enacted into law because of Cali- 
fornia’s unfortunate experiences from 
1933 to 1939 with insurers operating 
with insufficient or no reserves. The 
annual reports of the Insurance Com- 
missioner were cited to reveal the un- 
satisfactory financial condition among 
non-legal reserve insurers during that 
period. These reports further showed 
the need for the requirement of the 
maintenance of legal reserves, and 
that these requirements were enacted 
solely to protect the public. 

It was next demonstrated that there 
was no discrimination, since foreign 
and domestic insurers treated 
alike. 

Finally it was argued that Califor- 
nia’s requirements were proper for 
the protection of the people within the 
state. The latter point, a crucial one, 
was approved by the court in the fol- 
lowing language: 


were 


“Here California’s reserve requirements 
for securing authority to do business can 
not be held, either on the face of the 
statute or by any showing that has been 
made, to be excessive for the protection 
of the local interest affected; or designed 
or effective either to discriminate against 
foreign or interstate insurers or to forbid 
or exclude their activities, by all who are 
able and willing to maintain reasonable 
minimum reserve standards for the pro- 
tection of policyholders. Exclusion there 
is, but it is exclusion of what the state 
has the power to keep out, until Congress 
speaks otherwise.” 


As heretofore indicated, the ques- 
tion as to the effect and applicability 
of the McCarran Act was presented 
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in the case. In this respect the state 
found itself in somewhat of a dilem- 
ma because, on the one hand, there is 
the ‘Congressional silence” doctrine 
(hereinafter discussed) presuming 
under certain circumstances from 
Congressional failure to legislate with 
regard to a phase of national com- 
merce, that Congress intended such 
commerce to be free and unregulated. 
On the other hand, Public Law 15 
had been enacted after the commis- 
sion by Robertson of the acts consti- 
tuting the basis of his arrest and con- 
viction. Counsel for Robertson ar- 
gued, of course, that its application 
in a criminal proceeding would have 
an unconstitutional ex post facto ef- 
fect. 

The court declared it doubtful that 
more than the semblance of an ex 
post facto effect would be involved by 
reliance upon the Act. The court 
pointed out that it hardly could be 
maintained that the South-Eastern 
decision had the effect of converting 
Congress’s pre-existing silence con- 
cerning a matter which prior to the de- 
cision had been held not to be com- 
merce into an expression by Congress 
of disapproval of those provisions of 
the California Insurance Code. This 
is particularly true considering the 
short period intervening between the 
decision and the day on which Robert- 
son acted. “The indicated inference, 
if any,” the court said, “would be to 
the contrary, wholly without regard 
to the McCarran Act. Its effect might 
reasonably be taken as merely declar- 
ing or confirming expressly the infer- 
ence which would be indicated from 
other Congressional silence entirely 
without reference to the Act’s pro- 
visions.” 

To avoid any semblance of a re- 
troactive effect in a criminal matter, 
the court refrained from explicit re- 
liance upon the Act, but added, “It 
does not detract from our decision on 
other grounds that the McCarran Act, 
if applied, would dictate the same 
results.” 


The basic decision in the Robert- 
son case is, therefore, that in the ab- 
sence of conflicting Federal regula- 
tory acts the California laws here in- 
volved are a proper exercise of the 
state’s police power, and that as such 
they do not depend for their consti- 
tutional validity upon the consent of 
Congress. 


N the same day that the court de- 
cided the Robertson case, it de- 
livered its opinion in the case of Pru- 
dential vs. Benjamin. In this case, 
the court upheld a South Carolina tax 


of 3% on premiums collected in that 
state by out-of-state insurers. No 
similar tax was required of South 
Carolina corporations. Thus there 
was directly presented the question of 
a tax on foreign corporations engaged 
in interstate commerce, where no 
similar tax was levied on local com- 
panies doing the same type of busi- 
ness. A more clearly discriminatory 
tax law cannot be imagined. 


It may be noted here that the only 
serious doubt which students of con- 
stitutional law had expressed con- 
cerning the efficacy of the McCarran 
Act to assure the continuing validity 
of state legislation, regulating and 
taxing the interstate insurance busi- 
ness, was whether that Act went be- 
yond the power of Congress to the 
extent to which it purported to vali- 
date discriminatory state regulation 
or taxation. This possible limitation 
upon the efficacy of the McCarran 
Act was urged upon the Supreme 
Court by counsel in the Prudential 
case, who took the position that, how- 
ever effective the Act might be to 
validate state regulation and taxation 
bearing equally upon insurers doing 
only intrastate business and insurers 
doing business across state lines, it 
could not operate to save a discrim- 
inatory tax requirement. This argu- 
ment, however, was disposed of ab- 
ruptly in the opinion of Mr. Justice 
Rutledge, who appeared to see no 
distinction between discriminatory 
and non-discriminatory state taxation, 
at least insofar as the effect of the 
McCarran Act is concerned. 


The opinion, in the Prudential case, 
is an exhaustive review of the law 
concerning the competing powers of 
the Federal government and the 
states, where interstate commerce is 
involved. Great reliance is placed on 
the McCarran Act in the opinion. The 
court, in sustaining the South Caro- 
lina tax, ruled that since Congress 
may promote as well as prohibit in- 
terstate commerce, it may 


“confine it loosely or closely. . . . This 
broad authority Congress may exercise 
alone . . . or in conjunction with coor- 
dinated action by the states, in which case 
limitations imposed for the preservation 
of their powers become inoperative and 
only those designed to forbid action al- 
together by any power or combination of 
powers in our governmental system re- 
main effective. Here both Congress and 
South Carolina have acted, and in com- 
plete coordination to sustain the tax. It 
is therefore reinforced by the exercise 
of all the power of government residing 
in our scheme.” 


It will doubtless be contended by 
some analysts of the Prudential case 
that the Supreme Court has, by the 
decision, declared it as a principle of 




















constitutional law that Congress may 
grant or delegate to the states a por- 
tion at least of the power to regulate 
and foster interstate commerce con- 
ferred upon it by the commerce 
clause. It is my purpose to show that 
this decision, realistically considered, 
does not represent judicial approval 
of any abdication of Congressional 
responsibility over commerce, or a 
new enlargement of state regulatory 
authority, but is simply a validation 
of coordination of state and Federal 
powers, based on long recognized 
judicial doctrines, producing a more 
complete and workable regulatory 
scheme. 


In order to understand what ap- 
pears to be an anomalous result 
reached by the Court in these de- 
cisions—especially in the Prudential 
case—one must bring to mind the 
development that has taken place in 
the field of constitutional law with 
respect to these competing powers. 
The final product, to which these de- 
cisions of the Court give birth, is 
the outcome of a long period of 
gestation and strenuous labor on the 
part of the Court (with not infre- 
quent “false labor” pains). This de- 
velopment, as evidenced by numerous 
apparently conflicting decisions, wit- 
nessed the coexistence of diverse the- 
ories, and as one highly respectable 
authority remarked, “\When diverse 
theories cohabit, the miscegenation 
may produce strange progeny.” In 
the words of Mr. Justice Rutledge in 
the Prudential opinion: 


“The versatility with which argument 
inverts state and National power, each 
in alternation to ward off the other’s 
incidence, is not simply a product of 
protective self-interest. It is a recurring 
manifestation of the continuing necessity 
in our Federal system for accommodat- 
ing the two great basic powers it com- 
prehends. 


“The continuing adjustment has filled 
many of the great constitutional gaps of 
Marshall’s time and later. But not all 
- of the filling has been lasting. Great em- 
phasis of national policy swinging be- 
tween nation and states in historic con- 
flicts have been reflected, variously from 
time to time, in premise and therefore, in 
conclusion of particular dispositions. In 
turn their sum has shifted and reshifted 
to the general balance of authority in- 
evitably, producing some anomaly of 
logic and of result in the decisions.” 


NY study of this conflict between 
the states and the Congress must 

be viewed against the background of 
Chief Justice Marshall’s contribu- 
tions, particularly in his original de- 
cision in Gibbons vs. Ogden. As Mr. 
Justice Frankfurter states, Marshall 


JoURNAL oF AMERICAN INSURANCE 


adumbrated his final opinions in that 
decision. There will be found many 
ot the outlines from which the later 
doctrines stem. 


That case, it will be recalled, in- 
volved a conflict between Congress’ 
Coasting License Act regulating the 
operation of steamboats, and a stat- 
ute of the State of New York at- 
tempting to authorize a monopoly in 
the steamboat operations in and 
around that state. . 


Marshall’s opinion was either un- 
consciously or calculatedly ambigu- 
ous. He begins with the exposition 
of the terms of the commerce clause 
which seems especially pointed toward 
establishing the constitutionality of 
the Federal Coasting License Act. He 
concludes by construing the Act as 
a grant of free passage over the navi- 
gable waters of the United States 
which supplants conflicting — state 
legislation. In between he indulges 
in a discussion of the relation of the 
commerce clause to the powers re- 
served to the states. This decision 
is the beginning of the doctrine which 
ii later history emerges as the doc- 
trine of the “exclusiveness” of the 
Congressional power to regulate in- 
terstate commerce. 


Three years after the Gibbons vs. 
Ogden decision, Marshall’s views are 
brought into clearer reli¢f in his de- 
cision in Brown vs. Maryland. Fi- 
nally, in 1829, in Willson vs. The 
Black Bird Creek Marsh Company, 
he brought out into the open the doc- 
trine which “became central to our 
whole constitutional scheme”. What 
Marshall seemed determined to ac- 
complish in this sequence of decisions 
was the establishment once and for 
all, of “the doctrine that the com- 
merce clause by its own force and 
without national legislation puts it 
into the power of the Court to place 
limits upon state authority.” 


The first clear and satisfactory 
statement dealing with the subject 
was not written until 1851 in the 
case of Cooley vs. Board of Wardens. 
In that case, Mr. Justice Curtis, 
speaking for the Court, announced 
in the following language a doctrine 
that will be found in subsequent cases 
down to the present day: 


“Now the power to regulate commerce, 
(sic) embraces a vast field, containing 
not only many but exceedingly various 
subjects, quite unlike in their nature; 
some inperatively demanding a single 
uniform rule operating equally on the 
commerce of the United States in every 
part, and some, like the subject in ques- 
tion, as impcratively demanding that 
diversity which alone can meet the local 
necessities of navigation.” 
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The doctrine of the Cooley case 
has lived until the present day and 
is to be found quoted with approval 
not only in the Prudential case, but 
likewise in the South-Eastern Under 
writers Association case, where Mr. 
Justice Black gives effect to it in 
these terms: 

“There is a wide range of business and 

other activities which, though subject to 

Federal regulation, are so intimately re- 

lated to local welfare, that in the ab- 

sence of Congressional action they may 
be regulated or taxed by the states.” 

The scope of this paper makes it 
inappropriate for me to undertake to 
present in detail the historical, case 
by case development by which the 
Supreme Court has formulated its 
presently accepted general doctrines 
concerning the validity of state regu- 
lations challenged as unduly burden- 
some on interstate commerce. It may 
be noted briefly, however, that the 
distinction in Cooley vs. Board of 
Wardens between subjects requiring 
a uniform rule and subjects permit- 
ting a diversity of local regulation, 
was the essential constitutional doc- 
trine upon which the late Mr. Chief 
Justice Stone drew most heavily in 
his development of the test which is 
now generally accepted by the Court 
majority as applicable to determine 
the validity of state regulation of in- 
terstate commerce activities. This test 
is whether there exists a legitimate 
state interest which the regulation is 
designed to protect and which is suffi- 
cient to justify the resulting interfer- 
ence with the free flow of commerce 
across state lines. As applied by the 
late Chief Justice in such of his opin- 
ions for the Court as Southern Pacific 
Co. vs. Arizona, this test is not pre- 
cisely the same in its requirement as 
is the test stated in Cooley vs. Board 
of Wardens, particularly in that the 
Stone test shifts the focus of judicial 
attention from the subject regulated 
to the substantiality of the state inter- 
est asserted. The practical emphasis, 
however, is the same, a recognition 
that the states must not be left pow- 
erless to protect their citizens against 
improper interstate commerce activi- 
ties, in situations in which Congress 
has not undertaken a comprehensive 
regulatory program. 


LTHOUGH it had already be- 
come a definitely established doc- 
trine of our constitutional system that, 
where Congress had not acted, the 
Supreme Court was the final arbiter 
of the competing demands of state 
and national interests, in the decisions 
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following the Cooley case invalidating 
state statutes, the Court preferred to 
say that it was merely interpreting 
the will of Congress. In those cases 
it fortified its holdings that specific 
phases of commerce were such as re- 
quired national uniformity and there- 
fore beyond the scope of state regu- 
latory power by development of an- 
other doctrine or principle, known as 
the “Congressional Silence” doctrine. 
That principle assumes that the sil- 
ence of Congress on matters which, if 
to be regulated at all, should be regu- 
lated uniformly throughout the na- 
tion, is to be construed as the will by 
Congress that there should be no 
regulation. In other words, commerce 
partaking of a national character was 
to enjoy the fullest freedom possible 
and, therefore, in the opinion of Con- 
gress as implied from its silence, not 
to be regulated at all. Lf, however, in 
the opinion of Congress, regulation 
in some respects was required, then 
action by Congress was to be con- 
strued as an affirmative intention on 
its part to perform that function to 
the exclusion of the states. Congress 
alone could provide uniform regula- 
tion in matters of national character 
if regulation was necessary, and on 
the other hand, if regulation was not 
necessary its “silence” was the signal. 


The doctrine of “Congressional 
Silence” did not assume definite form 
until 1875 when Mr. Justice Fuller 
expressed it in his opinion in Welton 
vs. Missouri: 


“Its (Congress's) inaction on this sub- 
ject... is equivalent to a declaration 
that interstate commerce shall be free 


and untrammeled.” 


Again later, in 1887, in Robbins vs. 
Shelby County Taxing District, the 
Court enlarged upon the subject with 
this language: 


“that where the power of Congress to 
regulate is exclusive, (ie. on subjects 
national in character) the failure of Con- 
gress to make express regulations indi- 
cates its will that the subject shall be 
left free from any restrictions or imposi- 
tions; and any regulation of the subject 
by the states, except in matters of local 
concern only, as hereafter mentioned, i 
repugnant to such freedom.” 


What has been said here obviously 
should not be taken to mean that 
Congress will not, or has not, in in- 
stances affirmatively acted for the 
purpose of authorizing the states to 
legislate with respect to the subject 
of commerce even though having na- 
tional aspects. The most recent in- 
stance, of course, is the McCarran 
Act, but even before that we find the 
Federal Pilotage Act involved in the 
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Cooley case, the Wilson Act, the 
Webb-Kenyon Act, the Hawes-Coop- 
er Act, the Ashurst-Sumners Act, 
and others. 


The action of Congress, as exem- 
plified in the above-enumerated stat- 
utes, and the subsequent action by 
the Supreme Court, brought into be- 
ing a second principle or doctrine— 
that of “Congressional Permission” — 
frequently employed by the Court in 
cases involving commerce questions. 
This principle is applied when Con- 
gress acts in such a way as to rebut 
the implications from its silence and 
thus overcome the results of the ‘sil- 
ence’ principle. Such action by Con- 
gress may be either a simple denial 
of any intent that its inaction means 
no regulation, or by affirmative per- 
niission to the states to act. 


The principle of ‘Congressional 
Permission” had its fullest develop- 
ment in the liquor control statutes 
construed by the Court in a number 
of important cases. 


In 1888, the Supreme Court in a 
decision in the case of Bowman vs. 
Chicago & Northwestern Railway 
Company held an Iowa statute an in- 
valid interference with the interstate 
traffic in liquor. The Court applied the 
principle of Congressional “silence” 
as the basis of its ruling that the field 
was to be left open and unregulated. 
A later decision in Leisy vs. Hardin 
followed the lead of the Bowman 
case, and set forth clearly that while 
Congress could rebut the implication 
from its silence, and allow the state 
to act within the limits of its police 
power, it had not yet done so. As ex- 
pressed by Mr. Justice Fuller: 

“A subject matter which has been con- 
fided exclusively to Congress by the 
Constitution is not within the jurisdic- 
tion of the police power of the state, 


unless pl iced there by Congressional 
action.’ 


Some time after the decision in the 
Leisy case, Congress enacted the Wil- 
son Act. This Act divested liquor 
of its interstate character upon arrival 
in a state, and subjected it to state 
laws enacted in the exercise of the 
police power of the state. This is a 
classic example of the principle of 
Congressional permission, and was 
approved by the court in the case of 
In Re Rahrer. 


In 1913 Congress passed the Webb- 
Kenyon Act, whereby transportation 
of liquor into a state in violation of 
the laws of that state, was made ille- 
gal. This act was approved in the 
case of Clark Distilling Company vs. 
Western Maryland Railway Com- 
pany. 


The Ashurst-Sumners Act, relat- 
ing to convict-made goods, was based 
upon the same theory followed in the 
Webb-Kenyon Act. Its constitution- 
ality was upheld by the court in 1937 
in Kentucky Whip and Collar Com- 
pany vs. Illinois Central Railroad. 


A most important aspect of the 
principle of Congressional permission 
is that Congress, by its acts, does 
not, and in fact could not, enlarge 
the state power to regulate interstate 
commerce. As Mr. Justice Fuller 
stated in the Rahrer case: 


“It does not admit of argument that 
Congress can neither delegate its own 
powers nor enlarge those of a state.” 


The theory of this line of cases is 
that all Congress can do is to allow 
the states, in the exercise of their in- 
herent police power, to regulate for 
local purposes matters the exclusive 
control over which would otherwise 
be deemed, by virtue of the silence 
doctrine, to be impliedly preempted 
by Congress. 


Stating it in another way, the Court 
has said that Congress has merely 
adopted as its own the same rules as 
those embodied in the applicable state 
legislation. Thus, in In Re Rahrer: 


“In so doing, (enacting the Wilson 
Act) Congress has not attempted to dele- 
gate the power to regulate commerce, 
or to exercise any power reserved to the 
states or to grant a power not possessed 
by the states or to adopt state laws. It 
has taken its own course, and made its 
own regulation, applying to these sub- 
jects of interstate commerce one common 
rule, whose uniformity is not affected by 
variations in state laws dealing with such 
property. The principle upon which local 
option laws, so-called, have been sustained 
is that it can make a law which leaves 
it to municipalities or the people to deter- 
mine some fact or state of things upon 
which the action of the law may depend.” 


And in Clark Distilling Company 
vs. Western Maryland Railway Com- 
pany: 


“This argument as to delegation to the. 


states rests upon a mere misconception. 
It is true the regulation which the Webb- 
Kenyon Act contains permits state pro- 
hibitions to apply to movements of liquor 
from one state to another, but the will 
which causes the prohibition to be ap- 
plicable is that of Congress, since the 
application of state prohibition would 
cease the instant the Act of Congress 
ceased to apply.” 


A lengthy academic debate would 
be possible on the juristic question 
whether, as a matter of theoretical 
analysis, Congressional legislation 


consenting to or supporting state 
regulation of interstate commerce 
activities should be described as a 
Congressional enlargement of state 
power Over commerce or merely a 
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Congressional adoption. of state con- 
trols as an integral part of a national 
regulatory pattern prescribed by 
Congress under the interstate com- 
merce clause. In practical regulatory 
terms, the distinction is one without a 
difference. Whether the regulation is 
effective as a valid exercise of state 
police power for local purposes only, 
or applies because it is the will of 
Congress “which causes the prohibi- 
tion to be applicable,” or its validity 
derives from an enlargement of state 
regulatory power effected by delega- 
tion to the state of a portion of Con- 
gress’s constitutional power over 
commerce, the same desired result, 
effectiveness of the state regulatory 
program is accomplished. 


It is not surprising, then, that the 
next logical step was the judicial 
recognition of still another doctrine 
or principle—that of “Congressional 
collaboration.” Out-croppings of this 
principle are to be found in the de- 
cision in the Kentucky Whip and Col- 
lar case in which Mr. Chief Justice 
Hughes, after approving the principle 
of Congressional permission, went to 
some length to distinguish between 
the Iowa Liquor cases as being in- 
stances of simple permission, and the 
Webb-Kenyon Act and the Ashurst- 
Sumners Act as being supplemental 
to the state law. He stated that “while 
the power to regulate interstate com- 
merce resides in the Congress, which 
must determine its own policy, Con- 
gress may shift that policy in the 
light of the fact that the transporta- 
tion in interstate commerce, if per- 
mitted, would aid in the frustration 
of valid state laws for the protection 
of persons and property.” And later 
in the same opinion: 


“The pertinent point is that where the 
subject of commerce is one as to which 
the power of the state may constitution- 
ally be exerted by restriction or prohibi- 
tion in order to prevent harmful conse- 
quences, the Congress may, if it sees fit, 
put forth its power to regulate interstate 
commerce so as to prevent that commerce 
from being used to impede the carrying 
out of the state policy.” 


HE beginnings of collaboration 

between the Congress and the 
states dates back to the Slave Impor- 
tation Statute. In more recent years 
it has been found in the Lacey Act, 
the National Recovery Act, Federal 
Firearms Act, Social Security Act, 
and more completely and perfectly 
exemplified in Public Law 15 (Mc- 
Carran Act). 
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We, therefore, find the law with 
respect to the competing powers of 
Congress and the states over inter- 
state commerce traveling a tortuous 
(and, to say the least) uncharted road. 
This road, separating at times and 
then rejoining, has finally branched 
out into several separate directions. 
First we have the basic rule of the 
reserved police power of the states 
over matters of purely local concern 
or, as recently re-stated by the Su- 
preme Court, to regulate interstate 
commerce activities to the extent jus- 
tified by the existence of a substantial 
state interest. Second, the principle 
of “exclusiveness” of Congressional 
power, fortified by the so-called “Con- 
gressional Silence” doctrine, and fi- 
nally the doctrine of “Congressional 
Permission” and “Congressional Col- 
laboration.” 


The trend in the modern decisions, 
best exemplified by the Prudential 
case, is toward a greater collaboration 
between the Federal and state govern- 
ments. 


This tendency is now and for some 
years has been away from the original 
pronouncements of Marshall in Gib- 
bons vs. Ogden that the power to de- 
cide constitutional limitations on state 
authority over commerce rested with 
the Court. The swing is toward the 
ultimate power of Congress to decide 
the extent to which commerce across 
state lines shall be subject to the regu- 
latory policies of the states. While 
this idea of cooperation between the 
Congress and the states has become 
known as the doctrine of collabora- 
tion, it could more properly be re- 
ferred to as the doctrine of Congres- 
sional will. 


The collaboration and the extent of 
it is now dependent upon Congress’ 
wishes in the matter. In fact, Con- 
gress is the collaborator without 
which there can be no collaboration. 


At the meeting of this Section at 
Chicago in 1944, Professor Patterson 
in his excellent address on “The 
Future of State Supervision of In- 
surance” likened the Courts’ concep- 
tion of interstate commerce to a rub- 
ber balloon, which Congress may ex- 
pand up to a limit or deflate down to 
a limit. His comparison suggested 
that as Congressional expansion of 
the balloon within the limit of expan- 
sion pushes out conflicting state regu- 
lation, so Congressional deflation 
within the limit of deflation makes 
room for state regulation. He then 
asked the question: “Is the limit of 
deflation wholly dependent upon the 
will of Congress?”. In the Court’s 
decision in the Robertson and Pru- 
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dential cases will be found an em- 
phatic and affirmative answer to this 
question. The limit of the states’ 
power is dependent upon the will of 
Congress. 


We come, therefore, (although you 
may think a long way around) to the 
subject: “Insurance Jurisdiction and 
Supervision in Our Time.” That 
jurisdiction and supervision is char- 
acterized by two pronounced features: 


The first is the fait accompli of 
dual regulation. No longer is it true 
to say that the business of insurance 
is under the supervision of state 
authority. It must now be said that 
the supervision is dual—both Federal 
and state. 


The second, while possibly not 
completely accomplished, is the sub- 
jugation of that portion of the super- 
vision remaining to the states to the 
collaboration, the power, and yes, the 
will of Congress. 


We know what that will is now. 
Congress has told us in the McCar- 
ran Act that it is its wish that the 
states retain, with some exceptions, 
their jurisdiction and _ supervision. 
Whether or not there will be changes 


.in that will in our time will depend 


upon a number of circumstances. 


Plainly, on the basis of the Mc- 
Carran Act, further Federal regula- 
tion of insurance, if not actually pro- 
jected, can be envisaged in two dis- 
tinct areas: first, in the area of Con- 
gressional legislation specifically ap- 
plicable to insurance in such matters 
as are not readily amenable to regu- 
lation by the state; and second, after 
January 1, 1948, in that area which 
Public Law 15 and the court define as 
the extent to which the insurance busi- 
ness is not regulated by state law. 
That extent will be largely determined 
by the outcome of state legislative 
programs now being formulated. 
Finally, a third factor, not to be lost 
sight of, which promises to be potent 
in determining the trend of jurisdic- 
tion in our time, is the direction of 
popular preference for further cen- 
tralization, or for decentralization of 
power in our system of government. 


I am indebted to John R. Maloney, 
Esq., of the San Francisco Bar, Chief 
of Legal and Compliance Division of 
the Department of Insurance, for as- 
sistance little short of collaboration. 
We are both indebted to Mr. T. A. 
Westphal, Assistant Attorney Gen- 
eral, State of California, who argued 
the Robertson case, and Mr, Harry 
W. Jones, Professor of Constitution- 
al Law of the University of Cali- 
fornia, for their advice and counsel. 
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Why Regulate Insurance Rates? 





By. Franklin 9.. Marryott 





NSURANCE rate regulation is in 

the process of enormous develop- 
ment and expansion. This has re- 
sulted from a combination of circum- 
stances, the most obvious of which is 
the necessity for prompt decision by 
a number of states whether to regu- 
late insurance rates and thus, to the 
extent of such regulation, make the 
Sherman Act largely inapplicable to 
insurance within their borders—or to 
fail to regulate and thus permit the 
Sherman Act to become applicable to 
insurance within that state. 


There are many states which have 
developed rate regulatory systems. 
Such systems have varied greatly in 
scope and in the administrative tech- 
niques employed. Those states face 
the question as to whether to con- 
tinue, to modify, or to abandon their 
existing systems and practices. 


The factors to be considered in 
making such decisions are many and 
complex. But the basic question is 
susceptible to simple statement. Is in- 
surance rate regulation in the public 
interest? Is the public interest better 
served by requiring insurance com- 
panies to conform to the Sherman 
Act, and thus to make no agreements 
among themselves as to rules, rates 
and coverages, or is cooperation in 
these fields in the public interest and 
thus to be permitted under appropri- 
ate state rate regulatory laws? 

Actually the basic question has been 
answered and the decision made. It 
was made by all of the states which 
now have rate regulatory laws when 
those laws were enacted. It was made 
by the 79th Congress when it enacted 
Public Law 15, and thus gave the 
states the opportunity to enact rate 
regulatory legislation which would 
make the Sherman Act inapplicable. 
It was made by the insurance industry 
and by the National Association of 
Insurance Commissioners, when com- 
missioners and the industry developed 
and decided to recommend insurance 
rate regulatory legislation at the 1947 
state legislative sessions. 


This proposed legislation is some- 
times called the “Commissioners All- 


Industry Committee Bill.” I will refer 
te it herein simply as “the Bill.” 


Its general principles are simple 

enough. They are, very briefly, 
(1) All rates must be adequate, not ex- 
cessive and not unfairly discriminatory. 
(2) Companies may combine to fix and 
file rates or may file their own rates, but 
in either case cannot use the rates until 
the state authority has had an oppor- 
tunity to determine whether they meet 
the statutory standards. 


(3) Rating bureaus are permitted under 
strict safeguards, which include careful 
protection of the rights of subscribers 
and minority members. 
(4) Competition is encouraged by a 
number of devices including provision 
for deviations, for companies to adopt 
their own system of expense loadings, 
and for companies not belonging to rat- 
ing bureaus to file their own rates. 
This being the situation, it might 
seem that the time for consideration 
of the basic question has long since 
passed, and that at this time study 
should be centered upon the very diffi- 
cult problem of transition from a dual 
system of “self regulation” and state 
regulation to a system of state regu- 
lation, and the related and equally 
difficult problem of administering 
such a system. 


It seems advisable, nevertheless, for 
the purpose of record making and to 
reassure those who wonder what and 
how much thought and consideration 
is behind the great decision, to under- 
take now to state the basis upon which 
it rests. 


Before I go further let me make 
clear that these remarks are made 
with casualty insurance in mind. I 
will forego any attempt to indicate 
the extent to which they seem ap- 
plicable to other branches of the in- 
dustry. 


The Sherman Act became law in 
1890. Its purpose was to break up 
existing monopolies and combinations 
in restraint of trade, and to prevent 
them from arising in the future. Un- 
der it a combination formed for the 
purpose and with the effect of fixing 
rates for interstate insurance is illegal. 
That the Act manifests at least one 
facet of the basic philosophy of our 


free enterprise system is scarcely to 
be doubted. Under that philosophy 
men are free to make their own de- 
cisions respecting their affairs, to run 
risks of incurring large losses and to 
make large profits, to venture for 
gain, to compete keenly in a free mar- 
ket, to be free from governmental in- 
terference, to be individualistic and 
to charge prices fixed by the unham- 
pered operation of the law of supply 
and demand. 


It is clear enough that in 1890 the 
Sherman Act was not aimed at insur- 
ance. In 1890 insurance was not be- 
lieved to be interstate commerce. 
Twenty-odd years had slipped by 
since the Paul vs. Virginia case, 8 
Wall 168 (1869), holding insurance 
not to be commerce. In the thirty- 
two years since Elizur Wright’s ap- 
pointment as Insurance Commissioner 
of Massachusetts his idea that state 
insurance regulation should concern 
itself with protecting the public 
against the catastrophic results of in- 
surance company insolvency was gain- 
ing general acceptance. Even then it 
would have been apparent, if the 
problem had been considered, that to 
apply the Sherman Act to insurance 
rate making was not compatible with 
the fundamental nature of insurance, 
and with the then current ideas of the 
function of insurance regulation. 


Such considerations do not, how- 
ever, appear to have been in the 
minds of very many people, and years 
of experience were needed to develop 
concepts which now seem self-evi- 
dent. In fact, in the decade follow- 
ing passage of the Sherman Act, 
some eighteen states enacted anti-trust 
laws containing specific reference to 
insurance. 


It is difficult now to trace the reas- 
ons for any of these specific refer- 
ences to insurance. In some instances 
it seems likely that the state, then 
having no insurance rate regulatory 
system, was earnestly endeavoring to 
guard against the largely unrealized 
dangers of unregulated insurance 
combinations. In others it seems like- 
ly that big business favored the in- 
clusion of insurance on the theory 
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that, however great the general evil 
from unregulated competition in in- 
surance, they, the shrewd purchasers, 
stood to gain at least short term ad- 
vantage from getting more favorable 
treatment than small, less shrewd buy- 
ers. Sometimes insurance agents, es- 
pecially powerful ones, may have 
feared that regulation, private or 
public, would lead to uniform com- 
missions and would deprive them of 
the “right” to cut commissions in bid- 
ding for business. Sometimes, per- 
haps, “non-bureau” companies feared 
“the anti-compact” principle less than 
they did private regulation. 


Whatever the original reasons may 
have been the overall net develop- 
ment has been a gradual abandon- 
ment of the anti-compact principle, 
in theory and in practice. Some anti- 
trust laws that originally contained a 
reference to insurance were later 
amended to omit such language. As 
to others which mentioned insurance 
no litigation occurred, and the state 
enacted inconsistent legislation. For 
all practical purposes the “anti-com- 
pact” principle had fallen into the 
extreme background at the time of 
the S.E.U.A. indictment. (See U. S. 
vs. South-Eastern Underwriters As- 
sociation, 322 U. S. 533 (1944), hold- 
ing insurance to be commerce.) Con- 
comitant with such recession was the 
growth of “private” or “self” regu- 
lation of insurance rates through 
“boards” and “bureaus” and the 
growth of state regulation under rat- 
ing laws. 


While it may be granted that some 
abuses developed in “private” regu- 
lation as it existed prior to the 
S.E.U.A. decision, it is still true that 
in the main private regulation, as 
well as the system of state regulation 
under law, grew up in answer to a 
fundamental need for order, stability 
and fair practices, unattainable 
through cooperation among compan- 
ies, so that insurance could better ful- 
fill its true function in the free enter- 
prise system and thus better serve the 
public welfare. 

Thus in 1944 the history of the in- 
terplay of forces making for unre- 
stricted competition and.those making 
for regulation stood at the point 
where the states had virtually aban- 
doned as unsound all efforts to force 
such competition, and were develop- 
ing rate regulatory systems under 
state laws which permitted the bene- 
fits of cooperation and collaboration, 
but undertook to regulate such activi- 
ties so as to avoid abuses. 


At this point the bombshell fell, in 
the form of the S.E.U.A. decision, 


holding insurance to be commerce— 


JourNaL oF AMERICAN INSURANCE 


to which the Sherman Act, of course, 
applies when such commerce is inter- 
state. But still the business remained 
almost wholly unwilling to accept the 
idea that cooperation, now attainable 
only under regulation, should be aban- 
doned in favor of unrestricted and 
untrammeled competition. Nor has 
Congress so interpreted the decision. 


The remarkable vitality of the prin- 
ciple that cooperation in insurance 
rate making should continue as a mat- 
ter of necessity, if insurance is to 
serve the public welfare as fully as it 
should, must indeed indicate that it 
has firm foundations to have with- 
stood such stress. 


It is now the purpose of this paper 
to examine the nature of those foun- 
dations. First of all one would sus- 
pect that, if insurance is to be treated 
differently in this respect than most 
other businesses, it must have differ- 
ent characteristics than other business 
and must occupy a unique place in 
the economic system. 


Basically, insurance is a “mechan- 
ism for minimizing the fortuitous 
risks of life so that man’s energies 
will be more free to assume other 
risks in adventurous grappling with 
those problems which he has a chance 
to solve.” Quoted from “Insurance 
ii a System of Free Enterprise,” an 
address by U. S. Assistant Attorney 
General Wendell Berge, given June 
28, 1946. Man, in a complex com- 


petitive society, rids himself of the 
possibility of catastrophe in fields 
where he cannot or dare not carry his 
own risk, so that he may venture in 
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activities where lack of success is a 
risk commensurate with the possibil- 
ity of gain. Viewed in this light, in- 
surance is an indispensable institu- 
tion without which the free enterprise 
system could not easily function, and 
the institution becomes “affected with 
a public interest.” 

If insurance itself is unstable this 
function of serving as “a constructive 
corollary to enterprise’? cannot be 
carried out. But this instability must 
not be allowed to occur. How then 
shall it be prevented ? 

Some would answer that insurance 
should be socialized. When an insti- 
tution becomes indispensable it is sub- 
ject to this danger. While socializa- 
tion may result in a high degree of 
safety it is so incompatible with the 
general theory of the free enterprise 
system that every effort is made to 
find a balance between the desire for 
safety and the desire for freedom. 


The answer in this country has 
been to regulate, but not to control, 
those businesses which have become 
affected with a public interest, to 
allow initiative and management to 
remain with the proprietors, but to 
curb excesses, assure solvency, bring 
about fair practices and seek to guar- 
antee high standards of service. This 
is done by devising appropriate regu- 
latory laws and administrative tech- 
niques under which these desirable 
objectives can be attained. 

The fact that a business has become 
affected with a public interest furn- 
ishes both the necessity for regulation 
and the power to regulate. The pecu- 
lizrities of the business and the sig- 
nificant facts which affect it with a 
public interest dictate the precise ob- 
jectives which regulation should seek 
to achieve and the form such regula- 
tion should assume. 


Thus it would be well not to cease 
the search for enlightenment as to 
the considerations * underlying the 
“Commissioners—All-Industry Com- 
mittee” answer to the challenge of the 
S.E.U.A. case before trying to write 
down the ways in which insurance 
differs from other businesses. This 
should explain how the institution has 
arrived at the dangerous position of 
economic indispensability, why regu- 
lation is in the public interest, why 
regulation on the theory of the Sher- 
man Act being fully applicable has 
never been acceptable, will point to 
the objectives to be sought by regu- 
lation, and will lead us to a consider- 
ation of the essential elements of in- 
surance rate regulatory laws. This, 
in turn, will supply us with a basis 
for judging various proposals for 
rate regulatory laws. 
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The model rate regulatory bills are 
ably summarized in an article by Hon. 
Robert E. Dineen, president of the 
National Association of Insurance 
Commisisoners, which appeared in the 
August issue of the Savings Bank 
Journal. For a detailed explanation 
of the provisions of the bills see either 
the Report of the Sub-Committee of 
the Committee on Rates and Rating 
Organizations, National Association 
of Insurance Commissioners, dated 
May 22-23, 1946, or the explanatory 
memorandum prepared by the All-In- 
dustry Committee. These and the 
texts of the bills are available from 
any member of the All-Industry Com- 
mittee. 


HE ways in which insurance dif- 
fers from other businesses seem 
to me to be: 


1 The Price of Insurance Cannot Be De- 
termined by Costs Which Have Been 
Incurred. Insurance Cost Depends Up- 
on Future Events Which, in Casualty 
Insurance at Least, May or May Not 
Occur. 


When the seller of a commodity 
undertakes to fix the price he knows, 
or can know, the exact cost of the 
article to him. He applies the “mark 
up” and the price is established. 

When an insurance company un- 
dertakes to make a rate the largest 
element, the loss cost, cannot be fixed. 
It can only be estimated, and the esti- 
mate must be on the basis of an aver- 
age of what that particular coverage 
has cost in the past. If it is an old 
company and a very large one, if it 
has elaborate records and the coverage 
is a common one which has been on 
the market for a long time, it may do 
a fairly accurate job on its own. But 
if the company is young or small, or 
its records are not extensive, it is apt 
to arrive at a wrong rate. If the rate 
is too high it may not sell much busi- 
ness. But those who did buy will have 
paid too much because they didn’t 
and couldn’t know any better. If the 
rate is too low, and much business is 
sold, insolvency threatens and those 
who bought the insurance risk catas- 
trophe. There is only one way to 
make proper rates. That is to com- 
bine the experience of many insurers. 
The broader the base, the more accur- 
ate the result and, other factors being 
equal, the less the likelihood of in- 
solvency. 


2 Insurance Is a Promise to Meet Obli- 
gations Not Incurred When the Prom- 
ise Is Made. 

When ordinary merchandise is pur- 
chased the transaction is usually at an 
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end. The buyer is quite unconcerned 
as to what happens to the seller there- 
after. Not so in the case of insur- 
ance. Insurance deals in promises to 
do something in the future. The obli- 
gation to perform may arise months 
after the promise is made and the ac- 
tual performance may not occur for 
years, as in the case of paying an ad- 
verse judgment after a hard fought 
law suit, or may take place over a 
lifetime once it begins—as in the case 
of a life pension workmen’s compen- 
sation case. 


The insured, the claimant and the 
public are all vitally concerned that 
the seller of such a promise be not 
only in existence at the time of per- 
formance but that he be able to per- 
form when the time does come. Con- 
tinued solvency is essential to the 
functioning of the institution. 


3 Money Collected from Policyholders 
May Be Claimed by Persons Not Par- 
ties to the Contract. 


If a commodity turns out to be less 
worthy than the seller promised, only 
the parties are vitally affected. The 
question of making good is between 
them. 


Not so with insurance. The vic- 
tims, direct and indirect, of future 
accidents, whether in the field of 
workmen’s compensation, automobile 
liability, or accident and health, are 
now regarded as having a legitimate 
concern with the rules under which 
the insurance contract is priced and 
sold. They have no opportunity to 
participate in the actual formation of 
the contract and must be represented, 
if they are to be represented at all, 
by the regulatory official. 


4 The Insurance Product Is Extraordinar- 
ily Difficult to Judge. 

The insurance “product” is the 
policy. At best this is a complicated 
legal document. It can be interpreted 
and evaluated only by those skilled 
in such activities. These activities are 
entirely outside the scope of the or- 
dinary pursuits of the average buyer. 
The rating plan which establishes the 
final price for the coverage may be 
as complicated as the policy form. 


Most laymen can judge the quality 
and value of their ordinary purchases 
with a fair degree of accuracy. Goods, 
clothing, shelter, all may be compared 
very easily with the offerings of 
others and discriminating selections 
made. Mistakes are not disasters. 
None of this is true in the case of in- 
surance. If the public is to buy in- 
surance with confidence someone must 
take the responsibility for seeing to it 
that value is received. 


The degree to which lack of ability 
to judge the insurance product actu- 
ally exists was dramatically proved 
by the Curtis Insurance Survey con- 
ducted in 1943. Only 30% of those 
interviewed were able to name the 
company which carried their resi- 
dence liability insurance; only about 
1/3 knew the name of their fire in- 
surance company ; not quite half iden- 
tified their accident and health car- 
riers, and just over 50% knew which 
company carried their automobile in- 
surance. Of the 35% who were able 
to name a leading casualty company, 
78% did not place insurance in the 
company they identified as a leader. 
Some, when quizzed about casualty 
insurance, are reported to have said 
“what’s that?” 


5 The Law of Supply and Demand Is Not 
Applicable to Insurance. 


Commodity prices, in a free mar- 
ket, are regulated by the interplay of 
the forces of supply and demand and 
the “higgling of the market.” When 
the supply is short, prices are bid up 
until more production increases the 
supply to the point that all the eager 
buyers are supplied. Then the “sell- 
er’s market” becomes a “buyer’s mar- 
ket,” prices fall until production 
slows, finally even ceases, the supply 
is again short and the cycle begins 
anew. A satisfactory equilibrium is 
maintained because the commodity is 
tangible, and thus can be produced in 
reasonably constant volume by exist- 
ing facilities. Not so in the case of 
insurance. True, “capacity” is dic- 
tated by prudence, but the “supply” 
of insurance is susceptible to enor- 
mous increase at a moment’s notice 
and, for practical purposes, is never 
short. Thus there is always competi- 
tion for the acceptable available busi- 
ness. The “demand” never exceeds 
the “supply.” When competition per- 
suades the underwriters to accept bad 
business at too low a price, disaster 
follows. 


6 The Cost of the Service Promised Is 
Greatly Disproportionate to the Price 
Paid. 


For a very few dollars the buyer 
of insurance obtains a promise that 
many thousands of dollars will be 
paid upon the happening of the con- 
tingency. That promise could not be 
fulfilled unless many others like it 
were made nor unless the promissor 
remained responsible. In the case of 
most commodities price and value are 
not disproportionate. Value is given 
and responsibility ends when the deal 
is made and possession passes. 
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7 The Consequences of Failure of an In- 
surance Company Are More Serious 
Than in the Case of Other Businesses. 


When a manufacturer of an or- 
dinary article of commerce fails the 
consequences are serious to the man- 
agers, to the stockholders, the bond- 
holders and to the ordinary creditors. 
The repercussions may even be no- 
ticed somewhat by his suppliers, by 
their suppliers and, more remotely, by 
his customers. 


When an insurance company fails 
the consequences are far-reaching and 
are catastrophic to all concerned. The 
individual liability insured must, if he 
can, pay his own judgment. This may 
cost him his home. He may lose his 
right to drive his automobile. If the 
judgment is not satisfied the accident 
victim may become a public charge. 
The business insured may have to 
liquidate the business, thus depriving 
the employees of their jobs and the 
ordinary creditors of their due. Fire 
may take its toll leaving the victim 
unable to reestablish his home or his 
business. 


As was stated in the S.E.U.A. de- 
cision: “Perhaps no modern commer- 
cial enterprise directly affects so many 
people in all walks of life as does the 
insurance business. Insurance touches 
the home, the family, and the-occu- 
pation or business of almost every 
person in the United States.” 


Insurance company failures are 
most apt to occur during a period of 
economic stress or following some 
great catastrophe. This is the very 
time when insurance is most needed, 
when the victims are least able to help 
themselves. These consequences must 
not be permitted to occur. If private 
insurance is not permitted to prevent 
them assuredly some other risk bear- 
ing mechanism will be devised. 


8 Competition Does Not Serve as a Sat- 
isfactory Regulator. 


Free and unregulated competition 
may serve as a satisfactory regulator 
for general business, but it is not 
satisfactory for insurance. In insur- 
ance unregulated competition has had 
a fair trial. Its record is one of failure. 
Insurance has been through the phase 
of enforced unregulated competition 
under state anti-trust laws and in 
states where such laws were not in 
effect was driven to resort to private 
combination to minimize the ill ef- 
fects of such competition. 
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Unrestricted open competition re- 
sults in big business’s bargaining for 
favorable and individual rate treat- 
ment, in big and powerful companies’ 
underbidding the small and the weak, 
in bidding for the services of agents 
to the point that the cost of doing all 
business is increased, in “trick” 
clauses in policy forms, in claims 
handling on a basis to compensate for 
the “cut rate” at which the business 
was sold, and finally in insolvency of 
the weak and in weakening of the 
strong, in the disappearance of the 
small company and the abnormal 
growth of the large, in the disappear- 
ance of all but the lowest cost pro- 
ducers, and in too great power in 
those that remain. 


Sometimes competition is so ruth- 
less as to force rate wars, with ser- 
ious results becoming visible at once. 
Reckless or over-optimistic underwrit- 
ing often results from the pressure 
of competition. Here the results, 
though serious, are not visible at once. 
Indeed the company which is under- 
writing optimistically may for a time 
show what appears to be extraordin- 
ary growth and vitality. But the day 
of reckoning will surely come. 


Unregulated competition in insur- 
ance “is a form of warfare—only 
slightly less harmful to the victor than 
to the vanquished,” it is asserted in 
“State Regulation of Insurance 
Rates” by Clarence W. Hobbs—Part 
I, page 37. 





The idea that untrammeled com- 
petition should prevail has now, both 
in this country and in England, been 
succeeded by a “recognition of a cer- 
tain public interest in controlling the 
evils of competition ; by the legitima- 
tion of rating organizations, and by 
provision for controlling rates, estab- 
lishing rating standards, and setting 
up machinery for filing, approval, 
modification and application.” (Quot- 
ed from “State Regulation of Insur- 
ance Rates” by Clarence W. Hobbs— 
Part I, page 39.) 


Mr. Harvie Meikle, in his presi- 
dential address before the Insurance 
and Actuarial Society of Glasgow, 
(1941) is quoted as saying: 


“In the early day they (insurance com- 
panies) were regarded, more or less, as 
trading concerns whose particular inter- 
est and ultimate aim was the provision of 
dividends for shareholders, whereas to- 
day we find them more in the position 
of large utility companies providing the 
public with certain social services which, 
but for their existence, would presumably 
require to be provided by the Govern- 
ment.” (Quoted by Prof. Ralph H. Blan- 
chard—First Annual Lecture on insur- 
ance at Fenn College, Cleveland, Ohio, 
January 19, 1942.) 
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OW that we have examined the 

foundations for the generally 
accepted belief that insurance rate 
regulation is in the public interest, 
proper and necessary if insurance is 
to fulfill its proper place in our so- 
ciety, we may profitably consider 
those same foundations from another 
standpoint, and see if they do not 
point to the proper objectives of such 
regulation. 


Probably all would agree that such 
examination, as well as our considera- 
tion of the role of insurance in our 
economic system and of its inherent 
characteristics, leads to the conclusion 
that the great objective of regulation 
is preservation of insurance company 
solvency, and that the next most im- 
portant objective is equity or fair- 
ness in the practices of companies and 
their agents. 


There is, however, another objec- 
tive. It is to preserve as much com- 
petitive opportunity as is consistent 
with the attainment of the great ob- 
jectives. 


Thus every important decision as 
to rate making and administration 
requires the considered balancing of 
opposed and complex objectives. 
There must be a balance between 
elasticity and uniformity, between the 
greater equity which comes from re- 
finement and the efficiency of admin- 
istration which comes from lack of 
such refinement, between freedom of 
competition and safety from com- 
bination. Such balancing must be 
done objectively and in light of the 
goals to be sought and their relative 
importance. 


This is not to substitute regimenta- 
tion for enterprise, not to despair of 
the private enterprise system, much 
less to start upon the road to fascism. 
The wise balancing of regulation and 
freedom, equity and efficiency, safety 
and risk, is one way, possibly the 
only way, to make certain that pri- 
vate enterprise is to continue to func- 
tion in a complicated world. 


The great goals have not always 
been sought by the same roads. Per- 
haps each may be attained by differ- 
ent roads, but there is a high degree 
of unanimity of thought as to the es- 
sential elements which must be found 
in insurance rate regulatory laws if 
they are to serve a proper function. 


For example, some assert that sol- 
vency is a matter of sound invest- 
ments, thus that the way to insure 
solvency is to regulate investments. 
Some assert that solvency is a matter 
of adequate reserves, and thus that 
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reserves must be regulated. There is, 
however, general agreement that, in 
the final analysis and regardless of 
the amount of additional regulation, 
adequate rates must be received if a 
company is to have enough money to 
meet its obligations, and thus that 
every rating law should require that 
rates be adequate. 


There is general accord on the 
proposition that rates must be reason- 
able, so that the insured will not be 
called upon to pay too much. There 
is general agreement that cooperative 
rate making is essential if rates are 
to be adequate and reasonable, and 
that rates must not discriminate un- 
fairly among insureds. Obviously, 
then, a proper rating law must set 
forth standards for making and judg- 
ing rates, must at least permit cooper- 
ation in rate making, and must bring 
about conditions conducive to com- 
pliance with its provisions. 


That there is almost universal ac- 
ceptance as to the great objectives to 
be attained and as to the broad gen- 
eral methods to be pursued is not 
remarkable when one remembers that 
insurance regulation under law and 
under private agreement has been 
practiced in this country for almost 
a century. : 


Nor is it remarkable that there is 
a measure of disagreement with the 
decisions reached by the majority of 
those who have labored with the 
problem. No great issue in any field 
has been settled without dissent and, 
while the number of those who “think 
otherwise” is very small, the vigor, 
skill and persistence with which their 
views continue to be presented in it- 
self calls for some reply. Let us now 
consider some of these minority pro- 
posals. 


The Proposal that Any Carrier Should have 
a Right to Use the Rate Approved for 
Any Other Carrier, and, in the Case of a 
Participating Carrier, the Previous Net 
Cost of Insurance in that Carrier Be 
Treated As Its Rate. 


Let us test this proposal against the 
great objectives of rate regulation, 
i.e., to assure solvency, to bring about 
fairness and, to the extent compatible 
with those objectives, to preserve 
competitive opportunity. 


The first objective cannot be at- 
tained unless rates are adequate. How 
does this proposal comport with it? 


The fact is that under this propo- 
sition a company obtains the right to 
charge rates which, as to it, are in- 
adequate. Consider this situation. 
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Here is a company having a loss ratio 
of 60 and an expense ratio of 40. 
Here is another company having a 
loss ratio of 40 and an expense ratio 
of 25 and paying a 35% dividend. 
The first company insists that it be 
permitted to charge as its rate a figure 
equal to the rate of the second com- 
pany less 35%. This would mean 
that the first carrier loses 35 cents on 
every dollar of insurance which it 
writes at this rate. 


Does this make sense? Obviously 
it does not. 


Does it result in adequate rates for 
the first company? Certainly it does 
not. 


How does the proposal square with 
the objective of securing fairness and 
with the essential provision that there 
shall be no unfair discrimination ? 


Consider this situation. Two 1946 
Fords are owned respectively by X 


and Y. Both are garaged in the same 
garage. X places his insurance in 


Company A which is non-participat- 
ing. Y insures in Company B, a 
mutual, which normally returns a 
dividend of 20%. The premium is 
the same in both cases—let us say $30. 


Company D’s agents calls on X 
and solicits his insurance at $30. Then 
he sees Y and offers to sell him insur- 
ance at $24. 


Does this make sense? Is it con- 
sistent with the objective of fair prac- 
tices, or with the requirement that 
there be no unfair discrimination ? 
Obviously it is not. 


How does the proposal stand up 
when tested against the ideal of main- 
taining competitive opportunity ? 


If competitive opportunity is main- 
tained new companies can get started 
and small companies are given a fair 
chance to grow. Consider this. Here 
is a small company. It is well man- 
aged. It practices rigorous economy 
with respect to all expenditures which 
it can control. It operates indepen- 
dently, mostly in one state. Its rates 
are 10% less than those approved for 
“bureau” companies. Its only basis 
for getting any business is that it 
sells for less than its large, strong, 
and well established competitor. How- 
ever, its rates are adequate for it. 


Along comes Company X, posses- 
sed of a fine reputation and a large 
surplus. It wants more business in 


the state in which its small competitor 
operates, so it arbitrarily reduces its 
rates for that state to those of its 
little competitor and makes a drive 
for its business. The small company 





loses its business and finally fails. X 
then restores it rates to the previous 
level. 


Is this compatible with the ideal 
of preserving competitive opportun- 
ity? Obviously it is not. 


One of the bizarre aspects of this 
curious proposal is that it is ad- 
vanced and supported on the argu- 
ment that such a provision is neces- 
sary to provide “a freer, more open, 
fairer, and fuller competition.” 


Actually below cost selling has been 
long recognized as being utterly de- 
structive of fair competition, as a 
wholly reprehensible method of ruth- 
lessly crushing one’s competitors, and 
thus as a device calculated to lead 
to monopoly. 


In the whole history of insurance 
rate wars have invariably been con- 
demned. No one heretofore seriously 
has advanced a proposition which, in 
effect, legalizes them. Anti-discrim- 
ination laws—in existence in all (or 
practically all) states prohibit if not 
prevent such activities. 


Would it make sense now to throw 
aside the wisdom accumulated from 
almost a century of experience in in- 
surance regulation ? Certainly it would 
not. 


The “Optional Regulation’’ Proposal. 


In 1944 certain carriers obtained 
introduction in the California legisla- 
ture of a rate regulatory bill which 
applied only with respect to rates 
made by cooperative action of two or 
more insurers. Rates other than co- 
operatively made rates were to be en- 
tirely free of any degree of regula- 
tion. 


It was frankly stated that this was 
on the theory that those companies 
which desired to make rates in con- 
cert were entitled to an “umbrella” of 
protection from prosecutions under 
anti-trust laws, but that other insurers 
which did not engage in concert of 
action should not be bothered with 
any sort of rate regulatory law. 


While this bill was not reported out 
of committee in California, and ap- 
pears not to have been very seriously 
considered elsewhere, the same group 
of companies continue to advance the 
same proposition on the same theory, 
and to express fear that if regulation 
is made applicable to all companies 
the small “independent”’ will encoun- 
ter so many difficulties in trying to 
support its filings that it will finally 
find it advisable to join a bureau. 
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’ The fundamental trouble with this 
idea is that it is founded upon the 
false premise that the purpose of in- 
surance rate regulation is to afford 
protection against prosecutions under 
the Sherman Act. 


While the prospect that the Sher- 
man Act will become applicable, if 
regulation does not, operates to force 
a prompt answer to the question as 
to whether rate regulation is really in 
the public interest, this circumstance 
does not suggest what the answer 
should be. 


If the question is answered by con- 
cluding that rate regulation is in the 
public interest, and thus desirable and 
necessary, it follows that its benefi- 
cent effects should not be withheld 
from that segment of the public 
which, by happenstance, is insured in 
any particular company or group of 
companies. 


If rate regulation is needed to 
guard against insolvency of insurers 
because such insolvencies are disas- 
ters to the community, as well as to 
those insured in companies which be- 
come insolvent, it is impossible to 
conclude that only the customers of 
those companies which elect to be 
regulated shall be entitled to these 
benefits. 


If preventing unfair discrimination 
is an objective worthy of concern by 
society it is impossible to conclude that 
the only members of society who are 
entitled to such protection are those 
who happen to be insured in com- 
panies which make rates in concert. 


A policy form or a rating plan is 
not less difficult for the buyer to judge 
because written by a “non-bureau” 
company. 


If the standards of the bill which 
are deemed to be desirable and ne- 
cessary, to bring about rates which 
are adequate, reasonable and not un- 
fairly discriminatory, for companies 
which belong to bureaus, surely it is 
equally desirable and necessary that 
they be applied to the rates of non- 
bureau members. 


It is not believed that any of the 
advocates of this proposal assert that 
insurance rate regulation is evil. They 
merely say, in effect, let us alone— 
we didn’t bring about this situation— 
you who want to have bureaus can go 
your own way and we will go ours. 
This is but to refuse to face the real 
issue. Is rate regulation good or evil? 
If it is good certainly it is not some- 
thing which should be withheld from 
the company, the policyholder and the 
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community by the decision of the 
company as to whether it joins a bu- 
reau or remains an “independent.” 


Let us hope that the advocates of 
this proposal will finally come to share 
the views of other “independents,” 
that the standards of the proposed 
bill should apply to all rates, but that 
this does not prevent a company de- 
siring to operate independently from 
justifying and using its own rates. 
The bill does not require uniformity. 


As to the fear that bureau member- 
ship or subscribership, although not 
required, will become advisable this 
too has no bearing upon the principal 
question. There are many “indepen- 
dents” which do not share such fears 
and there are many bureau compan- 
ies which fear that under the bill, too 
great zeal was exercised in preserving 
competitive opportunity, in that “in- 
dependents” were given so many ad- 
vantages that there may be a trend to- 
ward “independent” operation rather 
than toward bureau membership. 


Only time can supply the answer, 
but even if it should turn out that 
bureaus do become strong certainly 
the safeguards which have been 
erected by the bill will be more than 
adequate to prevent any abuse of 
power. Bureaus under the proposed 
bill will be democratic institutions, 
regarded as necessary and desirable 1f 
rate regulation is to succeed, and if 
their services are of such value as to 
attract a large membership that is 
hardly a reason for insisting that 
regulation should be applicable only 
by election. 


The great weight of opinion in the 
insurance business is to the effect that 
rate regulation will fail, because it 
will be utterly ineffective, unless rat- 
ing bureaus continue to function and 
to attract as members companies 
which in the aggregate write a sub- 
stantial proportion of the business of 
the country. This belief would of 
course logically require that bureau 
membership be compulsory were it 
not for the equally strongly held be- 
lief that it is advisable, and possible, 
under a properly balanced bill wisely 
administered, to make sure of a high 
degree of competition by making in- 
dependent operation easy. It is clear 
enough however that the balance can 
be shifted very easily, and that any 
provision which placed the regulated 
part of the business at the mercy of 
the unregulated part, which would 
free the “independent” from the re- 
straints of regulation and placed those 
restraints upon bureau members, can 
only result in the disappearance of 
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bureaus. If present opinion is cor- 
rect the prompt result of such a de- 
velopment would be such disorder as 
to lead to complete breakdown of 
regulation. This would be followed 
by cut-throat competition and disaster 
succeeded by rigid regulation with 
relatively little opportunity for com- 
petition. Thus the proponents of the 
elective system may find that they 
have lost the very thing they seek to 
gain. 


The Suggestion that “Pure Premiums” Be 
Fixed by Agreement and that Full Com- 
petition Prevail as to Final Rates. 


Of a totally different character 
from the proposals just discussed is 
the provocative suggestion advanced 
in the government’s brief in the S.E. 
U.A. case, and more recently by Mr. 
serge, the distinguished and abie 
Assistant Attorney General of the 
United States. (See the Brief pages 
109 to 113 and the address “Insur- 
ance in a System of Free Enterprise,” 
June 28, 1946.) 


It is that the benefits of combining 
experience in rate making can be at- 
tained without the necessity for state 
regulatory legislation of a sort which 
makes the Sherman Act inapplicable, 
if the companies would use their com- 
bined loss experience as the basis for 
their rates but would fix, individually, 
their final rates by loading the “pure 
premium” by whatever amount they 
deemed appropriate. This, it is said, 
would preserve the maximum amount 
of competition. Reliance would be 
placed upon prohibitory state and 
Federal laws (adequately implement- 
ed we must assume) to prevent dis- 
crimination, and the preservation of 
solvency would be left to statutes reg- 
ulating minimum capital, adequate re- 
serves, deposits of security funds, in- 
vestments and so on. 


Note that the- suggestion does not 
contemplate any limit as to how much 
might be added to the pure premiums 
and does not include any requirement 
that the final rates meet any standards 
fixed by law. In other words, the 
company is free to select and use any 
loading it sees fit. Presumably it 
could use a different loading for each 
state and possibly for each city or 
town. A degree of Federal regulation 
is presupposed, in that the Sherman 
and Robinson Patman Acts would be 
applicable. There is an implication 
that the degree of concerted action 
which would take place would be ex- 
cused by the Rule of Reason. 


In order to base rates upon the loss 
costs of all (or nearly all) companies 
—and certainly this would be highly 
desirable—it would be necessary that 
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companies reach agreement upon the 
structure of and means of operating 
a statistical organization, and upon 
the territorial classifications in which 
the loss experience is to be reported. 
There would be a practical necessity 
that the hazard or risk classification 
to be used be uniform among the 
companies, and that the policy forms 
in use by the companies afford the 
same coverage. A standard method 
of reporting would have to be agreed 
upon, and it would be necessary to 
agree upon the interpretation of the 
raw statistics. Some method of pena- 
lizing those who did not follow the 
rules would be needed. 


From the standpoint of making 
available a scientific basis for insur- 
ance rates, the suggestion to “self- 
regulate” pure premiums has much 
merit. If such an organization as 
would be required could be formed 
and could be held together—and I do 
not believe this to be at all likely— 
it would be capable of enormous use- 
fulness. Actually, the degree of con- 
certed action which would occur un- 
der it would probably be greater than 
under the bill. But these potentials 
for good could not be realized, be- 
cause complete license as to final rates 
would be utterly destructive of the 
benefits of collaboration as to pure 
premiums. 


The essential difference between 
this suggestion and the proposed bill 
is that under the bill the final rate 
must meet the statutory test of not 
being “excessive, inadequate, or un- 
fairly discriminatory.” 


This difference is the difference be- 
tween regulation and non-regulation 
and, in spite of the sobering influence 
of knowledge, the defects of operat- 
ing under the suggestion would be 
virtually the same as though no rate 
regulation at all was in effect. 


Unbridled rate competition would, 
of course, occur. It would, at first, 
be confined to the states which did 
not regulate rates. The not altogether 
unfamiliar pattern of cutting rates 
and commissions in non-regulated 
territory, and charging the established 
rates in regulated territory, would 
become the common practice. This 
would make a mockery of the efforts 
of the states which attempted to con- 
tinue rate regulation. A completely 
intolerable situation would be ines- 
capable, and the system would have to 
change either into one of complete 
regulation or complete non-regulation. 
This was apparent even before the 
S.E.U.A. case, and the fact that col- 
lapse of existing state regulatory sys- 
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tems did not occur is due in large 
measure to the self-imposed discipline 
inherent in the various systems of 
self-regulation which were then in 
effect. When these disciplines are 
removed it is indeed difficult to see 
what could prevent a complete break- 
down of existing state rate regulatory 
systems. 


Whether the casualty insurance 
business could function without a sub- 
stantial core of rate regulation, self- 
imposed or state-imposed, is a ques- 
tion. I do not believe that it could. 


An expense dollar is as valuable as 
a loss dollar. A “rate war” is equally 
vicious whether fought with cuts on 
the loss side or the expense side. In- 
deed there would be no difference, 
and the circumstance that the com- 
pany knew what it was doing because 
of the cooperatively determined “pure 
premium” would be of no moment. 
History demonstrates that unbridled 
rate competition becomes so vicious 
as to force many companies to the 
wall, especially the smaller companies. 
This may result in the large com- 
panies’ becoming larger, and eventu- 
ally in less competition among the 
survivors for the available business, 
but it may also result in so weaken- 
ing the companies which do survive 
that they would be insecure. 


If this occurs, the business will be 
a fit subject for, and will probably 
be required to accept, a very rigid 
type of rate regulation in an effort to 
halt the debacle. Whether this regu- 
lation would be state or Federal no 
one can know. But it would seem 
clear enough that the states would 
have failed to use this great and fleet- 
ing opportunity to prove that they 
have the gumption to’ halt the on- 
rushing tide of centralized power by 
assuming their responsibilities, and 
the business would have failed to 
demonstrate sufficient unity in the 
face of crisis to save itself from what 
it professes to fear. 


Nor can those be regarded as with- 
out blame who fail to inform them- 
selves on these things, and allow 
themselves to think that there is some 
easy, self-serving solution to the 
greatest problem the business has ever 
faced. 


Perhaps some will think that this 
is an exaggerated alarmist view of the 
matter. They will point to present re- 
quirements designed to safeguard 
solvency as being adequate, even re- 
dundant. One would be reckless in- 
deed to hold that it is impossible ade- 


quately to safeguard solvency short 
of rate regulation. But consider care- 
fully the difficulty of the task of the 
administrator in this respect if rates 
are actually inadequate, and remem- 
ber that for a long time both self- 
regulation and state-regulation have 
served to avoid a really severe test of 
of the efficacy of such devices. 


Some will point to the presence of 
anti-discrimination laws in the sev- 
eral states and say that they will serve 
to prevent unfair discrimination in 
rates. But will they? 


If each state had a large and effec- 
tive staff of investigators constantly 
engaged in evaluating and comparing 
hazards and rates something ap- 
proaching effective enforcement of 
anti-discrimination laws could per- 
haps be achieved. But merely to for- 
bid discrimination, and at the same 
time to reject rate regulation and thus 
create conditions under which dis- 
crimination is inevitable, would be 
idle. 


Upon analysis, then, a practical and 
effective system of determining “pure 
premiums” may involve a dangerous- 
ly large area of agreement; the effi- 
cacy of any such system in furthering 
the objectives of solvency and fair 
dealing is at the very least dubious, 
and the kind of competition which 
would result under it would be as un- 
sound as under any other system of 
non-regulation, resulting finally in 
rigid regulation and a far greater 
suppression of competition than is 
likely to occur under the bill. 


In conclusion, I submit that it is 
in the public interest that the price 
paid for insurance be fair, reasonable 
and not excessive; that buyers be 
treated without unfair discrimination ; 
that the public be enabled to buy in- 
surance with confidence ; that the poli- 
cy mean what it appears to mean, and 
that protection will be given when 
needed. These objectives cannot be 
attained in full measure without sound 
and effective rate regulation. Such 
regulation can be achieved without 
destruction of competition, and the 
bill is a reasonably satisfactory ve- 
hicle under which these ends may be 
attained. Other proposals herein con- 
sidered are not satisfactory when 
tested against the criterion of the pub- 
lic interest. 


Lawyers who advise their clients 
on these matters have a very grave 
responsibility. We need, and ask that 
you strengthen and help us by, your 
sympathetic understanding of our 
problems. 




















